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WEDNESDAY, APRIL 27, 1988 

U.S. Senate, 
Subcommittee on Communications, 
Committee on Commerce, Science, and Transportation, 

Washington, DC. 
The subcommittee met at 9:45 a.m., in room SR-253, Russell 
Senate Office Building, Hon. Ernest HoUii^ (chairman of the com- 
mittee) presiding. 

Staff members assigned to this hearing: Tom Cohen and Toni 
Cook, staff counsels; and Gina Keeney, minority staff counsel. 

OPENING STATEMENT BY THE CHAIRMAN 

The Chairman. The committee will please come to order. 

Our distinguished chairman of the subcommittee will be along 
momenteirily. I think we could save time, not just of the committee, 
but more importantly these important witnesses we have, if we 
have our opening statements pending Senator Inouye's arrivd 
here. 

To begin with, I want to thank the Chairman, Senator Inouye, 
for holding toda^^'s hearing on legislation to impose a spectrum fee 
when a license is transferred and to create a trust fund for public 
broadcasting. 

I broi^ht this l^islation before the Commerce Committee last 

J 'ear as a way to comply with the requirements of the budget reso- 
ution. You remember then President Reagan had recommended 
spectrum auctions, that there be a spectrum cost, and the budget 
approved by the United States Senate required this committee to 
come up with those funds in order to comply with the require- 
ments. 

We had quite a to-do. In response to my letter concerning the 
spectrum auction proposal, there was no support, but we found sup- 
port for a transfer fee amongst ftll users of the spectrum. 

As we considered it further, it became clear that the idea had 
substantial merit, in other words outside the budget process. And 
that is why 1 reintroduced it eis an original bill. 

And I will continue to press forward on it. If I had a nickel for 
every time I have said that the air waves belong to the public, I 
would never need another campaign contribution. I have felt the 
need to keep repeating it. So many people forget this fundamental 
fact. 

Well, long ago we used this fact as the basis for the spectrum al- 
location scheme permitting the free use of the spectrum. In return, 
users would have certain public interest obligations. It is well to 
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note historically, going back even to David Samoff on top of that 
Wanamaker Building trying to get the signals through at the sink- 
ing of the Titanic, and coming up into the mid-twenties when Her- 
bert Hoover was the Secretary of Commerce. 

This is the one industry or profession that came to Congress and 
said, for heaven's sakes, regulate us. The spectrum that they claim 
now is theirs was of absolute no use because of interference. It was 
totally jammed. 

Broadctisters were begging for regulation. Hence the Act of 1934. 

In all of this heat and fever about deregulation remember, it was 
the broadcast groups that came to the Congress asking for r^ula- 
tion, and not the other way around. And I am not here to change 
that basic premise. In fact, I am here to make sure it is upheld. 

There are many out there who just want us to sell or auction the 
spectrum and forget about the public interest obligations. There 
are others who want a return to the old days, when the govern- 
ment imposed a panoply of regulations. 

Such extreme approaches ignore modern realities. What we need 
to do is strike a balance. Some regulatory reform is appropriate. At 
the same time, the reduction in public interest obligation needs to 
be balanced with other ways to ensure the public receives fair 
value for use of its air waves. 

That, after all, is the heart of the matter. That is what the chair- 
man of the subcommittee and I have tried to achieve in our omni- 
bus broadcasting improvements legislation and with the bill before 
us here today. 

I believe the tradeoff as presented in S. 1935 is close to the mark 
in light of today's regulatory structure. The fee in my legislation 
will cause no licensee to pay anywhere near the full value of the 
spectrum. If anything, in light of all the deregulation by this run- 
away FCC, the fee should be greater. 

Further, I have attempted to structure the fee as fairly as possi- 
ble. It will not hinder entrance and the providers of new technol- 
ogies. It will not harm mai^nal operations. It will fall on virtually 
all users of the spectrum, and what I propose is no different from 
what all of us see when we sell our home or whenever we use other 
Federal property, such as grazing lands or timber cutting and oth- 
erwise. We all pay the government, save and excepting in this in- 
stance. 

At the same time, I am more than open to hearing of a better or 
a more equitable way, if there is one available. To paraphrase Lee 
lacocca, if I can find a better fee I will t^e it. 

Turning to the public broadcasting part of the legislation, it is 
apparent to all of us who have had to deal with funding public 
broadcMting that we need to find a better way to accomplish the 
objective. Public broadcasting was not born with a silver spoon in 
tta mouth. In fact, it has no spoon at all. 

The first Carnegie Commission recommended that the Federal 
government establish a long term funding plan, but it was ignored. 
The first meager appropriation for public broadcasting was less 
thui ten percent of what was requested. 

We in the Congress have been spoon-feeding public broadcasting 
^v«r since, and from the executive branch they have been threaten- 
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ing a closedown, vetoing of course our authorization bills each 
time. 

It is time we gave public broadcasting a sound financial struc- 
ture that it needs if it is to meet all the ambitious goals that we 
have put in its charge. This is what the trust fund is to achieve. 

Those who oppose the trust fund come up with all sorts of rea- 
sons, most based on their opposition to the fee. Remove the trust 
fund from the bill and their opposition remains as strong. 

As for those who argue against the trust fund on the merits, I 
believe a review of the importance of public broadcasting and the 
sorry history of financial support by the Federal government is all 
that is required to rebut their case. 

The users of the spectrum should pay the American public for 
the right to use this public resource. One valuable way is to assist 
a service that we have already deemed to be in the national inter- 
est. It is that simple. 

Let me yield to Senator Rockefeller, who I think was next here. 

OPENING STATEMENT BY SENATOR ROCKEFELLER 

Senator Rockefeller. Thank you, Mr. Chairman. 

I am also very pleased that this hearing is being held on your 
bill, S. 1935, the Communications Transfer Act. I supported, as you 
know, that legislation before. It was defeated in a very highly 
charged and very emotional atmosphere, because we were during 
budget considerations. And there was also a question that was 
raised by some of my colleagues as to the manner or the procedur- 
al question in which it had come about, the way in which it became 
part of the reconciliation biU. 

Well, that does not apply now because this is a hearii^, this is a 
full and open approach. And I hope that we will now be able to 
discuss the bill or alternatives to it on the basis of the merits, quite 
apart from any other matters. 

S. 1935 lool^ very reasonable to me. It did before and does now, 
because it accomplishes two of the things that I want to see accom- 
plished in this 100th Congress, and that is deficit reduction and a 
stable long term source of funding for public broadcasting. 

The administration has not been particularly friendly to public 
broadcasting. It suggested an end to it, in fact — that is, in terms of 
the Federal funding aspect— by 1991 or 1992. 

And therefore, as Senator Hollings has said, a trust fund certain- 
ly has to be considered a way out of this funding dilemma. And it 
is a funding dilemma which has been holding us down for about 20 
years. 

I think it makes sense to capture the value of the spectrum for 
the betterment of a great public resource, public broadcasting. We 
charge for mineral rights, for grazing rights, for timbering rights, 
for airport landing slots. 

And once again this year, the President's budget recognized the 
value of the spectrum and proposed the money be raised by spec- 
trum auctions. There were a number of conversations after the last 
discussion of this bill on the floor in which it was as em amend- 
ment defeated, that there were other ways to do this. 
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And there was kind of a sense that there were going to be — 
people from various sides of the issue were going to get together 
and come up with alternative ways of doing this. Some did not like 
this particular way of doing it, but they agreed that public broad- 
casting was a national treasure and that there ought to be a way of 
funding it and a permanent way, and that alternatives would be 
sought. 

So that I am assuming and hoping and anxious to hear from 
those who do not favor the concept within this bill what their ap- 
proach would be, what they would recommend to give permanent 
funding of a permanent trust fund to public broadcasting, because I 
think there is an obligation for them to do that. 

In fact, there is an obligation for them to do that. All of us agree 
on the importance of public broadcasting. All of us understand that 
every week 100 million Americans listen to it. It is watched by four 
out of five homes every month. There are 324 public television sta- 
tions that provide the public with an incredible array of prt^am- 
ming. 

Mr. Chairman, there were approximately 1,500 hours of original 
broadcast programs in fiscal 1986 by PBS, for example, 50 percent 
of them were public affairs programs, 29 percent cultured pro- 
grams, 20 percent education programs, and one-tenth of one per- 
cent sports programs. And I think that comes pretty close to 100 
percent. 

And I really do not know how one does a greater service to the 
country by those kinds of decisions. 

In any event, I would suggest that the money that we spend on 
public broadcasting may reach more taxpayers more directly than 
virtually any other way that Federal money is spent on anything. 

And so I look forward to the discussion this morning. The Chair- 
man has introduced a very sound proposal that does do these twin 
objects of deficit reduction and long term funding for public broad- 
casting, and I am looking forward to hearing what people have to 
say. 

Thank you, Mr. Chairman. 

The Chairman. Thank you, Senator Rockefeller. 

I am going to include the full statement of our former colle^ue. 
Senator Barry Goldwater of Arizona. He says that: "I am sorry 
that I could not be with you today, but a longstanding commitment 
prevents my coming to Washington." 

The important statement is: 

It ia a pleasure to see that we all agree that there should be stable long term 
funding for public broadcasting, even if we cannot agree on how to do it. A public 
broadcasting trust fund idea provides precisely the kind of long range funding 
public broadcasting has needed so desperately for decades. 

And the full statement will be included in the record. 

Statement of Barry Goldwater 

Mr. Chairman and members of the subcommittee, I am sorry that I could not be 
vrith you today but a long-standing commitment prevents my coming to Washing- 
ton. As you know. I have long been a strong supporter of public broadcasting. 1 take 
special pride in passage of the moat recent public broadcasting authorization bill 
that takes them through 1990. This bill was finally passed over two Presidential 
vetoes. It is never pleasant to be forced to oppose a President from your own party — 
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but t believe that action demonstrates my commitment and support for the service 
public radio and television provide to the American people. 

Twenth years ago, the Cam^e Coromiaaionjiropoaed that public broadcasting tie 
funded by an excise tax on TV seta, however. Congress chose not to follow this rec- 
ommendation. The result is ttiat public broadcasting has never had a steady, de- 
pendable source of financia] support. Many funding schemes have been proposed 
since then. Now Senator Hollings has come up with a new idea — a license transfer 
fee on all users of the spectrura. The National Association of Broadcasters lias sug- 
gested several alternative ways to finance this trust fund, including a proposal that 
IS built upon the original Carnegie Commission idea. 

It is a pleasure to see that we all a^ree tliat there should be stable, long-term 
funding for public broadcasting — even ifwe can't agre on how to do it. 

A public broadcasting trust fund idea provides precisely the kind of long-ran^ 
funding public broadcasting has needed so desperately for decades. Its benefits will 
be apparent to all Americans simply by turning on their radio and television seta. 
Continuation of such fine news programming as Morning Edition, all things consid- 
ered and the MacNeil Lehrer Newshour as well as performance pri^framming like 
performance today, American Playhouse and Great Performances is a must. 

No where else do you find quality cliildren program seen and heard on public 
broadcasting. Three-fourths of all families with children under the age of six watch 
and learn from public television. Public television serves 20 million school children 
and one mUlion college and adult learners each year. Project Literacy U.S. (PLUS), 
and outreach campaign of ABC/PBS/NPR, has just been extended until June, 1989, 
The third year of the campaign is called Youth PLUS and will focus on youth liter- 
acy and a variety of problems such as drugs and high school dropouts, A recent 
report release by the Education Department shows that nationwide enrollment in 
adult education programs increased 13 percent last year wtiile the nimiber of volun- 
teer tutors in such program that are federally funded increased 44 percent. The 
report credit PLUS for making a significant contribution to Oiis process. 

Mr. Chairman a permanent funding meclianism will allow public broadcasting to 
not only continue to provide existing service to the American public but provide tiie 
stable funding source necessary to extend that service to unserved and undeserved 
audiences. The License Transfer Pee/Public Broadcasting Trust Fund is but one pos- 
sible solution for a twenty year problem created when Congress passed the original 
legislation without a proper funding mechanism. 

It is my hope that all interested parties will continue to seek a stable and perma- 
nent funding delivery system for public broadcasting. Thank you for allowing me 
the opportunity to express my long-standing support for public broadcasting. 

The Chairman. Senator Packwood. 

OPENING STATEMENT BY SENATOR PACKWOOD 

Senator Packwood. Mr. Chairman, thank you. 

I am pleased the subcommittee is holding this hearing to discuss 
the imposition of a tax on the transfer of communications licenses. 
And I call this a tax on purpose, Mr. Chairman, because I am well 
aware the parliamentarian has referred Senator Hollings' bill to 
this committee and not to the Finance Conmiittee. 

Initially, given the inclusion of the fairness doctrine and the 
trust fund for public broadcasting, that decision does not surprise 
me. However, that does not change the fact that the central por- 
tion of this bill — that is, a charge on the transfer of licenses — is 
nothing more than a tax. 

And I continue to disagree with the Chairman on this issue, but I 
am not going to dwell on that point any longer. 

Ltist year^ debate on the transfer fee centered around procedur- 
al concerns and we did not have the opportunity to study the pro- 
posal itself. I am hopeful that today's hearings will answer some of 
the questions that members have about the transfer fee and about 
the ^temative proposals to raise revenue from the spectrum. 

It is my understanding that the latest staff draft deletes the codi- 
fication of the fairness doctrine and the imposition of a higher tax 
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on broadcasters who willfully violated the faiirness doctrine. In my 
judgment, that omission greatly increases the chance of passage of 
this bill. 

If it is going to pass, certainly it increases the chances of the 
President signing it if he is going to sign it, because with the fair- 
ness doctrine in it he would not s^ it and I think a veto would be 
sustained. 

I do continue to question — and I say question; I do not mean 
reject — whether a tax on the transfer of licenses is the best reve- 
nue raising approach. 

I am also concerned about some of the bill's other provisions, and 
in particular about the establishment of a trust fund for pubhc 
broadciisting. But do not get me wrong. I support public broadcast- 
ing. I will support increased appropriations. I have supported in- 
creased appropriations in the past above what Administrations, Re- 
public and Democrat, have wanted. 

But I do think there are legitimate questions to be asked about 
what level of Federal funding is appropriate in time of tight budg- 
ets. In general, public broadcasting is immensely worthwhile, but I 
do object to the estoblishment of further trust funds, including this 
one for public broadcasting. 

If every group that had the clout to get a trust fund enacted for 
its program were to succeed, we would in essence make quasi-off- 
budget all of the popular programs that government services. 

And those that did not have enough clout, whether that be edu- 
cation of handicapped children or other similar programs that 
could not, for whatever reason, get a trust fund would bear the 
brunt of deficit reduction, would bear the brunt of budget decisions, 
because they would not have been excluded from the consideration. 

And I do not think it ia fair to give public broadcasting an elevat- 
ed position over other obligations of government. And I might say, 
I have strong misgivings about memy of the trust funds we have 
already existing in government and the elevated and preferred po- 
sition that it gives to those trust funds against other obligations of 
government. 

By earmarking more and more Federal dollars for specific pur- 
poses, we make the job of controUii^ spendit^ and the deficit more 
difficult. 

I £un also concerned about providing a permanent authorization 
for public broadcasting at ever increasing levels. The bill we are 
considering today considers a formula which results in increased 
authorizations to public broadcasting which are not based on dem- 
onstrated need. It is impossible for us to know what the needs of 
this program will be five years, ten years, 20 years down the road. 

And by setting authorization levels on automatic pilot — and that 
is what we are doing — we seem to be shrinking, in my judgment, 
and shirking our responsibilities to oversee public broadcasting and 
determine appropriate levels of funding for the program. 

Mr. Chairman, I agree that licenses are valuable and that the 
government ought to get something back when it ^ants these h- 
censes. Several options have been mentioned in addition to the Hoi* 
lings proposal, and these include fees, auctions, and other methods 
of getting money from the use of the spectrum. 
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I think there is no question but what some form of t£ix is going to 
be levied on those who use the spectrum. Maybe it is the Chair- 
man's transfer tax. Maybe it is the Administration's proposal. 
Maybe it is something else. 

But I would say to those who are opposed to any form of tax 
levy, call it what you want, I think if you suggest nothing and offer 
nothing, then you will get whatever the Congress comes up with. 
And you would be better off to help us formulate a rational ap- 
proach than stand back hands-ofT and get what you subsequently 
may regard as an irrational approach. 

Tliank you, Mr. Chairman. 

OPENING STATEMENT BY SENATOR INOUYE 

Senator Inouye [presiding]. Thank you very much, sir. 

First I would like to apologize for being here this late. But we 
had a very important meeting this morning. 

Good morning. Today's hearing is on S. 1935, the Communica- 
tions Transfer Fee Act. This legislation is authored by the Chair- 
man of the Committee, Senator HoUings. A provision identical to 
S. 1935 was included by the Commerce Committee in last year's 
reconciliation l^islation, but was removed on the Senate floor. 

At the outset, it is important that everyone clearly understand 
the motives of myself, and I believe, the other Members of the 
Committee in considering this legislation. I have seen press reports 
and have heard conversations alleging that the purpose of this leg- 
islation is to "get" some interest group or "even some score". I can 
say unequivocally that is not the case. Anyone who has dealt with 
this Committee know that we consider legislation on its merits and 
that is how we have and will deal with the transfer fee/trust fund 
legislation. A belief to the contrary is not only wrong, but will 
prove unproductive. 

The Committee originally approved the transfer fee/trust fund 
provision because we were required to do so by last year's budget 
resolution. Reducing the federal deficit was and continues to be the 
main impetus for this legislation. From discussions with other 
Members and from seeing the President's budget, it is clear to me 
that there is growing view that we should somehow capture the 
value of the electromagnetic spectrum for the American public. 
Our discussions have become increasingly focused on how this 
should be accomplished. 

I recognize that the critics of this legislation argue that there is 
understanding that in exchange for receiving the spectrum for free 
they are required to serve the public interest. Such an argument 
has some merit, but it also has limits. I know that most of us on 
the Committee strongly believe the airwaves belong to the public 
and are not for sale. I can assure everyone that this legislation will 
not alter this concept. At the same time, if there was a direct rela- 
tionship between the cost of using the spectrum and public interest 
obligations, spectrum licensees would then pay a more or lesser 
amount depending on the rules and regulations then in effect. In 
light of recent actions by the FCC, the cost today would be very 
high. I should add that the auction approach would also impose an 
unduly high fee. 
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The supporters <»f S. 1935, on the other hand, beheve that such a 
hiffh priw is not reasonable and believe a more appropriate bal- 
ance betn'een a spectrum fee and public interest obligations should 
be formed. In other w-ords, we should construct a scheme where 
there is Ipss i^julation where appropriate, but where there is a 
minimal (^- And the fee in S. 1935 is by any definition a minimal 
fee I have <k>ne some rough calculations and found if we 
adopt the f^ in S. 1935, it would take well over 1000 years to cap- 
ture the ftill value of the spectrum. Consequently, the bill before us 
id within the proper bounds if we are to assume the critic's argu- 
ment that there is some tradeoff between the cost of using the spec- 
trum and public interest obligations. 

While the main impetus for this legislation is the need to reduce 
the buduet deficit, a second and very important motive is the need 
to provide public broadcasting with long term, stable funding. I 
have bt'en n witness for many years to the financial instability in 
uublic broadcasting and well understand that a great deal of the 
hiult lies with the current funding mechanism. It is virtually im- 
ootwible for the public broadcasting system to engage in long term 
nlanninK when it has to conduct daily drives for dollars. By creat- 
mtf a trust fund, we will help remedy this situation and give public 
broadcasting the opportunity many first envisioned for it. 

Critics of S. 1935 argue that they should not have to contribute 
to a public broadcasting trust fund since public broadcasting is 
aometning that benefits all Americans. First, let me say to the crit- 
ics that we all know that your opposition to this legislation would 
be iu8t as great even if we removed the trust fund. The heart of 
vour argument is that you do not wish to pay for use of the spec- 
trum Everyone here today understands that. 

That of course, does not mean that the argument of the spec- 
trum users does not need a response. I believe it is flawed for two 
reasons, First, under this legislation, the spectrum users will as a 
matter of fact contribute to reducing the deficit because the money 
from general revenues that are now used to fund public broadcast- 
in2 should no longer be required. Second, the public— all Ameri- 
cans—own the airwaves and they should be able to use any funds 
derived from its use for any activities they or their representatives 
collectively deem proper. 

While I could continue to discuss this legislation for some time, I 
think it best to turn to the expert witnesses that will appear before 

^1 MQoid just like to say that, while the main impetus for this ieg- 
lalfltion is the need to balance the budget, I think there is a very 
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'moortant other one, and that is the need to provide public broac 
J^ng with long term stable funding. 

like most of us on this committee, we have been witnesses for 
wMiV years to the financial instability in public broadcasting and 
""^Tunderstand that a great deal of the fault lies with the current 
Ending mechanism. I think it is virtually impossible for the public 
SpBftdwsting system to engage in long term planning when it has 
Jf^Siduct daily drives for dollars. 
»b disconcerting for many of us who support the system to have 
^Mn in and watch these long, drawn-out fundraising telethons. 
^?23er the present system, that is the only way they can do it. 
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And we think that by creating the trust fund, we can help to 
remedy the situation and to give public broadcasting the opportuni- 
ty that many of us first envisioned for it. 

[The bill follows:] 



S. 1935 



of 1934 to provide for the a 
collection of a fee on the tr&nsfer of spectrum licenses and the establ'shment 
of a trust fund for public broadcasting. 



IN THE SENATE OF THE UNITED STATES 

Dbcehbeb 9 OegiaUtive day, Dbcgubeb 8), 1987 

Ur. HoLLINOS introduced the following bill; which was read twice and referred to 

the Committ«e on Commerce, Science, and Transportation 



A BILL 

To amend the CommunicationB Act of 1934 to provide for the 
aaseasment and collection of a fee on the transfer of spec- 
trum licenses and the establishment of a trust fund for 
public broadcasting. 

1 Be it enacted by lite Senate and House of Representa- 

2 lives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Communications Transfer 

4 Fee Act of 1987". 

5 TBANSFEB FEE 

6 Sec. 2. (a) Section 8 of the Communications Act of 

7 1934 (47 U.S.C. 158) is amended— 
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2 

1 (1) in subsection (a), by striking "The" the first 

2 place it appears and inserting in lieu thereof the fol- 

3 lowing: "Except as provided in subsection (g), the"; 

4 (2) in subsection (d)(2), by striking "The" and in- 

5 serting in lieu thereof the following: "Except for the 

6 charges in subsection (g), the"; and 

7 (3) by adding at the end the following: 

8 "(gKD Except as provided under paragraph (2), prior to 

9 the grant of an application to transfer, assign, or otherwise 

10 dispose of a construction permit or station license pursuant to 

11 section 310(d), the Conunission shall assess and collect from 
13 the person disposmg of such permit or license a charge of 2 

13 percent of the price paid by the person acquiring such permit 

14 or license or of the fair market value as established by the 
16 Commission pursuant to paragraph (4), whichever is greater, 

16 or, if the Commission finds the person disposing of a broad- 

17 oast station construction permit or broadcast license has will- 

18 fully violated section 315(e) during the time in which the 
l& license was held, of 3 percent of the price paid by the person 
»<> aoquiring such permit or license or of the fair market value as 
tfl established by the Conunission pursuant to paragraph (4), 
88 whiohever is greater. 

8il "(2) Prior to the grant of an application to transfer, 

^ Msipi or otherwise dispose of a broadcast station construe- 

M Uon pennit or a broadcast license pursuant to section 31(Kd), 
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3 

1 the Commission shaJl assess and collect from the person dis- 

2 posing of such permit or license a charge of 4 percent, or 5 

3 percent if the Commission finds such person has willfully vio- 

4 lated section 315(e) during the time the license was held, of 

5 the price paid by the person acquiring such permit or license 

6 or of the fair market value as established by the Commission 

7 pursuant to paragraph (4), whichever is greater, if the Com- 

8 mission finds that the station involved has not been operated 

9 on-an by the person disposing of such permit or Ucense for 

10 more than three years unless — 

11 "(A) the application involves only an FM transla- 

12 tor station or FM booster station; 

13 "(B) the application mvolves a pro forma assign- 

14 ment or transfer of control; 

15 "(C) the person disposing of the permit or license 

16 has made an affirmative factual showing, supported by 

17 affidavits of a person or persons with personal knowt- 

18 edge thereof, that establishes that, due to death or dis- 

19 ability of station principals, or unavailabiUty of capital 

20 or other materially changed circumstances affecting 

21 such person occurring subsequent to the acquisition of 

22 the license or permit, consent by the Commission to 

23 the proposed change in control will serve the public m- 

24 terest, convenience and necessity; or 
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1 "(D) the disposal of the pennit or license was au- 

2 thorized in accordance with any rule, regulatioD, or 

3 policy concerning the ownership of broadcast stations 

4 hy minorities. 

5 "(3) Notwithstanding subsection (e), until 

6 September 30, 1989, moneys received from the charge es- 

7 tablished under paragraphs (1) and (2) shall be deposited in 

8 the general fund of the Treasury to reimburse the United 

9 States for amounts appropriated for use by the Commission 

10 in carrying out its functions under this Act and for other 

11 purposes. Thereafter, moneys received from the charge es- 

12 tablished under paragraphs (1) and (3) shall be deposited in a 

13 special account of the Treasury to be established by the Sec- 

14 retary of the Treasury for such purpose and to be known as 

15 'The Public Broadcasting Trust Fund' and shall be used 

16 solely (A) by the Secretary of Commerce for the purposes set 

17 forth in section 391, and (B) for the Public Broadcasting 

18 Fund set forth in section 396(k). The spending authority de- 

19 scribed in this paragraph shall be effective for any ^scal year 

20 only to such extent or in such amounts as are provided in 

21 appropriations Acts. 

22 "(4) For purposes of paragraphs (1) and (2), in establish- 

23 ing the fur market value of the construction permit or station 

24 license that is disposed of, the Commission shall include the 

25 price of the pennit or license disposed of and all items of 



d by Google 



13 



5 

1 value disposed of with such pennit or license and used in 

2 carrying out the activities for which the permit or Uoense was 

3 granted, without regard to whether those other items of 

4 value are disposed of between the same persons or in the 

5 same transaction or transfer or assignment. 

6 "(5) This subsection shall apply to all applications filed 

7 after the date of enactment of this subsection.". 

8 PUBLIC BBOADCA8TINO TEU8T FUND 

9 Sec. 2. (a) Section 391 of the Gommumcations Act of 

10 1934 (47 U.S.C. 391) is amended by— 

11 (1) striking out "and" after "1987"; and 

12 (2) inserting "$36,000,000 for fiscal year 1989, 

13 and for each fiscal year beginning with fiscal year 

14 1990, 10 percent of the amount in the Public Broad- 
Id casting Trust Fund collected pursuant to section 8(g) 

16 or $36,000,000 plus $3,000,000 multiplied by the 

17 number of years difference between the cmrent fiscal 

18 year and 1989, whichever is greater" immediately 

19 after "1988". 

20 (b) Section 396(kKlKC) of the Communications Act of 

21 1934 (47 U.S.C. 396(kKlKC)) is amended by— 

22 (1) striking out "and 1990" and inserting in lieu 

23 thereof "and each fiscal year beginning with fiscal year 

24 1990"; 

25 (2) inserting "or, if greater, 90 percent of the 

26 amount in the Public Broa^asting Trust Fund collect- 
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1 ed pursuant to section 8(g), &nd for each Bsoal year be- 

2 ginning with fiscal year 1991, 90 percent of the 

3 amount in the Public Broadca,sting Trust Fund oollect- 

4 ed pursuant to section 8(g) or $254,000,000 plus 

5 $50,000,000 multiplied by the number of years diSer- 

6 ence between the current fiscal year and 1990, which- 

7 ever is greater, except that for fiscal years 1991, 

8 1992, 1993, 1994, and 1995 the total amount shall be 

9 increased by an additional $40,000,000 for each fiscal 

10 year to be used to replace the satellito interconnection 

11 system" immediately before the period at the end 

12 thereof. 

13 FAIRNESS DOCTBINE 

14 Sbc. 3. (a) Section 315 of the Communioations Act of 

15 1934 (47 U.S.C. 315) is amended by adding at the end the 

16 following: 

17 "(e)(1) A broadcast licensee shall aHord reasonable op- 

18 portunity for the discussion of conflicting views on issues of 

19 public importance. 

20 "(2) The enforcement and application of the requirement 

21 imposed by this subsection shall be consistent with the rules 

22 and policies of the Commission in effect on January 1, 

23 1987.". 

24 (b) The amendment made by subparagraph (a) of this 

25 paragraph shall apply to all cases within the jurisdiction of 

26 the Federal Communications Commission on the date of en- 
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1 aetment of this Act and shall supersede the holding and find- 

2 ings of the Conunission in its August 6, 1987, Memorandum 

3 Opinion and Order (FCO 87-266), In re Complwnt of 

4 Syracuse Peace Council agunst Television Station WTVH, 

5 Syracuse, New York. 

O 

Senator Inouye. I would like to call upon our first very distin- 
guished witness, Mr. Fred Friendly, who is the Edward R. Murrow 
Professor Emeritus. Mr. Friendly. 

STATEMENT OF FRED FRIENDLY, DIRECTOR, COLUMBIA 
UNIVERSITY SEMINARS ON MEDIA AND SOCIETY 

Mr. Friendly. I remember you when you were a lieutenant in 
Italy. 

Senator Inoute. That was some time ago, sir. 

Mr. Friendly. We were both much younger men then. 

Senator HoUings, Senator Inouye, members of the committee. 

You do me honor by inviting me here. I have been in this room 
before for a similar purpose, 21 years ago. And President Johnson 
gave me one of the pens with which he signed the public broadcast 
bill. But on the day that McGeorge Bundy and I testified about the 
public broadcfist bUl of 1967, we were here all morning. 

And at a point, I turned to Senator Pastore and I said: But Sena- 
tor, you have not talked about where the money is going to come 
^m, and that is what we have to settle before you sign off on the 
biU. 

And he said— we are both Rhode Islanders, now, Fred, do you not 
trust President Johnson to do this job? And because I knew how 
involved President Johnson wtis wiUi the Vietnam War, I started 
to say, no, I do not. 

But as I started to say that, two hands went on my two knees. 
One was McGeorge Bundy telling me to shut up, and the other was 
David Ginsberg, who was then the lawyer for the Ford Foundation, 
who is here today, 21 years older. And in that instant, when I felt 
both those hands John Pastore rappai his gavel and the meeting 
was over. 

Twenty-one years later, I am glad you are back here to settle the 
business that ^e committee never settled. Public broadcasting is a 
great vision and dream. Nobody has ever figured out how to fund 
it. I am glad something is going to come out of this. 

When I read the Communications Transfer Act of 1987, my mind 
swiftly focused on a dramatic find relevant incident that occurred 
in 1971. The Ford Foundation, where I was then advisor on tele- 
communications, had determined to assist m^or UHF public televi- 
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sion stations to ui^ade their transmitters to the more powerful 
VHF signal. 

It was an expensive process. In 1960, the Foundation hadprovid- 
ed much of the funding and leadership in the purchase of Channel 
13, one of New York City's seven VHF chfuinels. We put up $6 mil- 
lion so that educational television, as it was then called, could oper- 
ate on a frequency that would enable it to reach all the homes in 
the New York metropolitan area, Connecticut, and New Jersey. 
That acquisition is now what WNET has and it has made all the 
difference in creating a flagship station in New York. 

In 1971 we had a similar opportunity in Los Angeles. James 
Loper, the President of KCET in L.A., and his board had negotiated 
what they considered to be a deal to acquire KTLA, Channel 5, a 
VHF station in Los Angeles owned by Gene Autry, the movie actor. 

The price — and you might write this down — was $17 million — 
1971. The Ford Foundation agreed to provide $7 million and the re- 
mainder, BB I recall, was to be supplied by the network-owned sta- 
tions and others in Los Angeles, partly out of their desire to help 
public television acquire a VHF signal, but also to remove a com- 
mercial competitor. 

It was analogous to three gasoline stations at a busy intersection 
supporting the purchase of a church or a school on the fourth 
comer of that intersection to eliminate a competitor. 

We were so convinced that the L.A. deal for Channel 5 would be 
signed that I went home on a Friday evening with a check in my 
pocket to deliver to Mr. Autry's lawyers the following Monday. 

Well, gentlemen, that check never got delivered. Over the week- 
end, Mr. Autry's general mane^er at Channel 5 convinced him to 
hold onto the station for another year or two in an attempt to get a 
larger share of the commercial market. 

For all of us concerned with public television for greater Los An- 
geles, it was a crushing, bitter disappointment. In 1983, Mr. Autry 
finally gave up and sold KTLA, not to public television, not to Los 
Angeles ownership, and not for $17 million. He sold it to a New 
York conglomerate, Kohlberg, Kravis & Roberts, for $250 million. 
KKR, as that corporation is known, with no specieil experience as 
broadcasters and with more interest in grocery chains, insurance, 
and hotels, recognized a good investment when they saw it. 

That is not the end of the saga. Some two years later, in 1985, 
KKR sold Channel 5 to the Chicago Tribune Broadcasting Compa- 

3' for $510 million. Imagine that. The station that public television 
most acquired for $17 million had increased in value by the unbe- 
lievable amount of almost 3,000 percent. 

I do not think there is any other business in the world that oper- 
ates in such geometric proportions — $17 million, $510 million. 

If my math is correct and if the plan in S. 1935 could have been 
applied to the escalated sales of KTLA, Mr. Autry would have paid 
the trust fund $5 million and KKR, the New York firm, would 
have paid at a rate of four percent, amounting to $20.4 million. 

That is a total of more than $25 million that could have gone to 
pdllic television and radio in Oregon, in Hawaii, in South Caroli- 
Kl, in West Virginia, in New York. 

Wcwf— just think of that arithmetic. What had the two owners of 
KIIA sold? Certainly not a half billion dollars' worth of studios 
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and transmitter equipment, no great backlog of quality films and 
tapes. KTLA was never and is not now a distingui^ed station — not 
yet. 

What was worth $510 million was that which has always been in 
short supply, a VHF television transmitter in one of the mc»t popu- 
lated and therefore richest markets in the nation. 

The trafHcking and profiteering is in the broadcast spectrum, in 
the air, in what you, Senator Hollii^s, call the public's air. Our 
friends in broadcasting do not like to refer to it as the public air, 
but in an industry where, as Secretary of Commerce Herbert 
Hoover said a long time ago, there is a limited spectrum, there will 
always be more who wish to broadcast than there are spots on the 
dial. 

So the FCC, acting for the Congress of the United States, as- 
signed frequencies on the radio dial and eventually channels on the 
television spectrum for a few chosen corporations to operate in the 
public interest, convenience, and necessity. That is in the Public 
Broadcast Act of 1934, as you know. 

Whether they have operated that way or not is another debate 
for another time. 

In 1988, this grand vision in the sky has become a giant money 
machine, where most stations have been traded many times, 
almost like pork bellies. In fact, billions and billions of dollars have 
been made in the market, where the commodity is the limited spec- 
trum, the public's air. 

It is not just the near-exclusivity of the channels, but the free de- 
livery system that the stations are provided with, and that is often 
mixed. Other forms of the media — the press, newspapers, and mag- 
azines, the movies, spend much of their gross revenue printing, 
buying newsprint, dispatching fleets of trucks and even airplanes 
and trains to distribute their product. The motion picture industry, 
once they have a final print, must back the cost of thousands of 
prints that have to be trucked or flown to theaters of America. 

Television and radio stations merely send their product to the 
transmitters. The signal goes up the tower and the stations have 
virtually a free delivery system. It exists no place else except in 
this industry. 

When we the people and you our government permit these valua- 
ble stations to be traded over and over again to the highest bidders, 
you, we, are permitting the public franchises to be traded as if they 
were bom into certain privileged families, theirs to own forever or 
to sell to emy conglomerate for cash. 

Can that be the ethical way to manage a scarce nationeil re- 
source? 

Now look at the state of public broadcasting. Bom in 1967, partly 
in this room, with lofty promises, but vastly underfunded, it is 
forced now to spend much of its time and energies shsiking its little 
tin cup, beting for funds, as you said. Senator, simply to stay on 
the air emd produce some programs worthy of the chadlenge. 

To be candid, public television has come close to deforming itself 
as its managers seem forced to make up its broadcast schedules 
more to create a climate for tambourine shsikin^ than for the kind 
of excellence in stimulating education and inspiring pn^ammi 
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which wEis the original dream of this committee and Congress in 
1967. 

If I may say so, Mr. ChainnaD, you and your colleagues have 
welched, welched on your promise to arrange adequate funding for 
public broadcasting. 

And to conclude — in this age of massive deficits, of course you 
need to be creative and imaginative. S. 1935 could be a giant step 
forweird. If your projections are accurate, and I suspect they are, a 
slight fee of two or four percent every time a browlcast station is 
bought and sold, any time Euiy ptirt of the spectrum is bought and 
sold, could provide a trust fund for public television worth $275 
million annually, just half the sum for which one station, KTLA, 
vraa sold. 

Fundraising forces public broadcasting to use its scarce and privi- 
leged air to become a panluuidler, which might just lose its soul in 
ita quest to remain solvent. 

I believe this bUl is a giant and innovative step in the right direc- 
tion. And now I look forward to answering your questions. 

Senator Inouye. Thank you very much, Mr. Friendly. 

A few weeks ago one of our colleagues received public broadcast- 
ing's highest award, the Lowell Award. And at this time, I would 
like to call on that gentleman, the chairman of this committee, to 
begin the queationtng. 

He, incidentally, is my mentor on matters relating to communi- 
cations. Fritz, it is your show. 

The Chairman. I am just fascinated with your arithmetic be- 
cause, Mr. Friendly, you are right on taiget. I practiced law. I 
searched titles, I worked with sigents. Now let us go back. 

Every time they sold, there was a five percent or greater fee to 
the agent, either the realtor or the agent hsindling mat sale. The 
lawyer that searched that title got two [>ercent at least. The 
County of Los Angeles got one percent, the registration fee. 

So just at a minimum, every time they sell there are certain fees. 
You do not hear any Eddie Fritts running up with the National As- 
sociation of Broadcasters up and down Los Angeles County and 
saying: Oh my gosh, what about our freedom of speech, you are 
going to wreck us, and all of that nonsense. They are paying it out 

They are paying out a good six percent. Five, two, one, seven — 
eight percent. But if you just look at a minimum of six percent, 
rather than the $25 nulhon it would be about $45 million on those 
two transfers. 

Now, everybody is getting their percent for the spectrum except 
the owners of the spectrum. We are the only ones dealt out of the 
game. The lawyers are in it, the event's in it, the county that owns 
the property. They sold one in my back yard for $66 million and I 
know I can build it back physically and everything else like that 
with the personnel for $6 milli on. It would be a gracious plant. 

That means $60 million of the $66 million is spectrum. So there 
is no question that everyone involved is exacting their particular 
interest, and should, their particular service. 

But heavens above, we the general public out here that owns it 
we are looked upon as taxers. They did not say taxers back ten 
years ago when we put in 611. We had a spectrum fee in then 
before the committee. They never ran around trying to get you to 
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this committee find that conunittee, fuid it should go to Appropria- 
tions, it should go to Finance. 

They play monkeyshines with you up here. They count up how 
nifiny committeeB, and now it is a tax and that kind of nonsenBe. 

The fact of the matter is that somehow, somewhere, there ought 
to be a reasonable transfer fee that is not punitive by any msinner 
or means and helps takes care of a public trust. The President has 
found it necessary, even with all his deregulation, to recommend a 
spectrum fee. You have not touched on the non-broadcast users. 

You just talk to the $250, $275 million really from broadcasters. 
But the others like cellular radio, for example. 

Mr. Friendly. I did have a reference in there to other parts of 
the spectrum. 

The Chairman. Well, there are those others in there. 

Mr. Friendly. Absolutely. 

The Chairman. They are all included and they all willingly say, 
line, because we understand it is a public proper^. 

I do not know if anything could be more fair, and I have yet to 
hear the recommendation other than get off into legalisms of 
whether it is a tax and in which committee it belongs and every- 
thing else of that kind people keep running around, barking, delay- 
ing and filibustering so you cannot get up any idea of to what ev- 
eryone Eigrees. 

And this is not envisioning by any manner or means that we will 
not be out there soliciting for public broadcasting. It is important 
for the local communities to still be a part of it. Thai has been the 
genius of public broadcasting, because they have taken a part. We 
have got such a broad range of support. 

1 cannot remember what my question was. 

But I like a fellow who is not only named Friendly, but is friend- 
ly- 
Mr. Friendly. Well, you have got a pretty good system in South 
Carolina. I hear in between the lines of what you said a question 
that maybe Senator Packwood and I could have a dialogue about. 
We have had one, without ever meeting each other before. 

And that is, I keep hearing people bring up the First Amend- 
ment in relationship to this, and I carry it with me; that is, the 
Constitution, given to me by Hugo Black a long time ago. 

I hope nobody ever says that there is anything in the First 
Amendment that would prevent this kind of arrangement from 
being made. Senator Packwood, that is a cheillenge to you. 

The Chairman. Thank you very much, Mr. FViendly. 

Senator Inouye. Senator Rockefeller. 

Senator Rockefeller. Thank you, Mr. Chairman. 

Mr. Friendly, 1 have to — when you are tfdking about 1967, that 
causes me to think back, that at that signing ceremony at the 
White House with President Johnson, one of the men who sat 
beside him as an original member of the Corporation for Public 
Broadcasting was my father. And so not only my wife is involved in 
it, but m y fa ther was one of the original CPB directors, as he was 
with WNFT in New York. And so I think I come at this with a lot 
of feeling. 

Now, the broadcasters claim or tend to claim that they should 
not pay a spectrum license fee because of their statutory obligation 
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to serve the public interest. And they say that they fulfill those 
obligations and that therefore they should not be charged a fee. 

Could you comment on that? 

Mr. Friendly. Well, as someone who worked for 16 years as an 
executive at a major network, I have to tell you that the battle we 
fought in those days to make sure we fulfilled that obligation has 
now become a caricature of that. I do not know finybody at any of 
the three major networks and very few station people who think 
that commercial broadcasting is operating at its optimum. 

It has become, tragically, a money machine in which they have 
to double their profits every four years if they can, particularly the 
stations. 

And I do not think they pay back. They welch, too. The public 
interest, convenience, and necessity that they are supposed to pro- 
vide is now just a money machine in which, if they can push it up 
higher, they can get a better sale on the station when they sell it, 
and most of the stations have changed hands. 

I do not think that is a valid reason not to make them pay what 
even a gas station on a superh^hway pays, which is some fee for 
the lease of the land. 

Senator Rockefeller. Well, let us just assume for the moment 
that they are right on that. Is it not pretty much the truth that, at 
letist under this recent FCC, that a lot of those obligations have 
been lifted or removed from the broadcasters? 

For example, the fairness doctrine, requirements for children's 
pn^Xamming, limits on commercials, trafficking in licenses. 

Mr. Friendly. And you remember that the last Chairman of the 
FCC, Mr. Fowler, said: Television is nothing more than another 
gadget. It is just like a toaster. Put in programs instead of bread. 

Senator Rockefeller. But that, I mean, to me it would seem to 
me that that would substantially lessen liie obligation. And what 
occurs to me is that, in light of the elimination or so many of these 
so-called public obligations that the broadcasters have, should they 
not turn around and in some way help to support public broadcast- 
ing? 

Or if you reverse the point of view, why should public broEidcast^ 
ing, which carries all of its full responsibilities, not have the money 
to be able to do that? And therefore, is not it fair that, if through 
the transfer fee or through some other mechanism perhaps involv- 
ing broadcasters, that a trust fund for permanent funding ought to 
be available? 

Mr. Friendly. If that is a question, I certainly agree with it. 

I said 21 years ago when I testified in this room, commercial tele- 
vision, of which I have been a part, makes so much money doing its 
worst, it cannot afford to do its best. 

MacNeil-Lehrer does an hour nightly national news program, 
just what each of the commercial networks should be doing. But 
their affiliated stations will not let them do it, for money reasons. 
This is a way to make that right, because public television has 
the air time and not the money. The networks have the money emd 
not the air time. This is a way, to paraphrase you, to make it come 

Smator Rockefeller. You know, I have always, when looking at 
,-— uyyi-i-i broadcasting — and I find a lot of fault with what they 
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do, but I have always kind of exempted news and public affairs 
broadcasting that they do do. And I was really profoundly upset, 
and I guess I have to believe it because it was so reported, that 
here in Washington that Channel 4 and Channel 9, two major, I 
guess CBS and NBC, and I forget which one it was, but in terms of 
their news, one of them started going much more to blood and guts. 

That is, if there was an accident or if there was a rape or if there 
was a cocaine bust or if there was something that called for dra- 
matic film footage, go there, get it, and it would lead the news. And 
it was a so-called "bleed is lead" kind of mentality. 

Now, the other one, I think — I am not sure if it was Channel 9 or 
Channel 4. But whichever one started that, the other one resisted 
that because they did not want to get into it, because that is not 
what news broadcasting is about. 

The ratings began to go down here in Washington, the most in- 
formed bedroom community in the country, more people reading, 
spending time reading books, watching good stuff, doing good 
things. 

Nevertheless, the other station had to then go to the same for- 
mula, bleed is lead. And that was really the first time that the idea 
that even news in commercial television is subject to pressures, 
which they unfortunately can give in to. 

Mr. Friendly. All because of a ratings system which nobody be- 
lieves is accurate. What an irony. 

Senator Rockefeller. Thank you, Mr. Chairman. 

Senator Inouye. Senator Packwood. 

Senator Packwood. Mr. Chairman, I know better than to rise to 
the heiit when Mr. Friendly takes out the Constitution and, let us 
talk about the First Amendment. 

Mr. Friendly. I just thought I would beat you to it. 

Senator Packwood. But I cannot resist. 

And I know the fairness doctrine is not even in the staff draft, 
but I cannot resist asking a few questions. I can quote it if you 
want the First Amendment, but I want to ask you this ques- 
tion 

Mr. Friendly. I would like to hear you say it. 

Senator Packwood. "Congress sh^l make no law abridging" — 
and I am going to stop there, because it is religion, press, speech, 
right to assemble and petition the government for redress of griev- 
ances. 

Sometimes I think that last part is overdone when all the mail 
conies in, but that is neither here nor there either. 

The fairness doctrine is premised upon the limited spectrum and 
therefore the government has the right to tell broadcasters how to 
cover the news. They must cover it fairly, r^ht? 

Mr. Friendly, There is nothing wrong with that, is there? 

Senator Packwood. Well, we will come to that in a minute now. 
I want to see what you say. 

For the moment, we are not operatii^ under the fairness doc- 
trine. It has been thrown out by the FCC and it is in limbo right 
now. And Senator Hollings very wisely does not have it in this bill 
because it would be vetoed. And whether or not the doctrine is ever 
codified in another Congress and another President signs it, that is 
a time for another Congress. 
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But in any event, we are now operating without it and we will 
see whether or not civilization collapses because we do not have it 
or whether civilization manages to struggle forward with or with- 
out the fairness doctrine. 

Do you think that the Federal Government — well, let me back 
up. Newspapers now of course print by satellite all around the 
country. Does the government have the right to impose the faimesB 
doctrine on the newspaper trfinsmission of signals because they are 
using the spectrum? 

Mr. Friendly. No, Senator. And if I may say so, I do not think 
that is a reasonable equation. 

Senator Packwood. Okay. 

Mr. Friendly. They do not print bysatellite. 

Senator Packwood. Yes, they do. They send their signal up, ihe 
signal comes down. 

Mr. Friendly. But that does not happen to be a printing process. 
That happens to be a distribution of the plate process. 

Senator Packwood. That is correct. 

Mr. Friendly. It is printed, if you want to take it on the Massa- 
chusetts Turnpike, in a printing plant. And it is, rather than put^ 
ting it in a truck and sending it out there, the plates, they are sent 
up to a satellite and down. 

Senator Packwood. They use a scarce spectrum to send their 
message. 

Mr. Friendly. Senator, you once asked me to testify before your 
committee, and that did not quite work out, for reasons you ^id I 
both remember. 

I do not happen to believe that the Fairness Doctrine should go 
to newspapers, even though they may send out their plate, as it 
were, their signal, via a satellite. That is in the manufacturing 
process, it is not in the distribution process, and anybody can do it 
who wants to. 

Senator Packwood. Who can afford to buy it. 

Mr, Friendly. The difference, Senator 

Senator Packwood. Everybody cannot send a signfil to print 
their newspaper unless they can get satellite space. 

Mr. Friendly. And everybody does not have to. Those who do it 
are the "Wall Street Journal,' the "New York Times," that have 
national services. 

I let you ad lib the First Amendment. Let me just say that you 
do not need a satellite to print a newspaper. You cannot send out a 
television signal, you cemnot send out a radio signal without a 
transmitter, and as Herbert Hoover said, in my youth, everybody 
who wants to broadcast cannot, and that is the difference. It is a 
limited spectrum. We have 580, whatever the number is VHF — I 
talked about that with the Gene Autry station. That gives them 
more power than anybody else. I have often thought about what 
happened at Columbia 25 years ago, Columbia University, when a 
gtuwnt could come out, a leader of the revolutionaries at our 
campus, with a bullhorn, and he could say Fred Friendly is a fool, 
or President Cordier is a fool. 
Hhe had a bullhorn, he had more freedom of speech than every- 
else, because no one could answer, because he had the only 



fco^else 



>y Google 



We have given 550, whatever the number is, VHP operatore the 
greatest bullhorn in the world, and nobody else has that bullhorn, 
and the Fairness Doctrine, which I was told we were not going to 
talk about, but you brought it up — the Fairness Doctrine has not 
done what it was supposed to do. If you were starting from scratch, 
I would not write it, certainly not the way it is. 

I have always felt, though, that taking the Ffurness Doctrine 
away was sort of a mistake because it was sending out a signal to 
the stations, you do not have to worry about fairness anymore, but 
I do not want to have a fight with you about fairness. 

Senator Packwood. No, I do not. I just want to make sure I un- 
derstand your differentiation. If it is a newspaper that sends out 
the signal to the satellite and down to its printing station and 
prints in San Francisco from their signal from New York, that is a 
use of the spectrum that it would be constitutionally protected, and 
we should not constitutionally be allowed to tell the paper what 
goes in the signal. 

Mr. Friendly. If the paper could only distribute its product to 
the home, as television and radio do, via the satellite, the responsi- 
bility would be the same. I think you are taking a very small part 
of the manufacturing of a newspaper, the way it is transmitted to a 
printing plant, and you are equating that to the broadcast spec- 
trum, which is like the bullhorn at Columbia. 

Senator Packwood. I just wanted to know your constitutional 
answer. 

Would the government have the right to tell the "New York 
Times" what Uiey put on the signal? 

Mr. Friendly. No. 

Senator Packwood. Thank you. 

Now, then, let's go to public broadcasting and the trust fund. 

In your judgment, if you have a trust fund, does that put you in 
a privileged budgetary position over functions that do not have a 
trust fund? 

Mr. Frikndly. I do not think so. We have a trust fund for roads. 
Are roads any more privileged them the Defense Department, than 
the Atomic Ehiergy Commission, than our schools? 

You seem to take the words "trust fund," I heard your opening 
statement, and I liked much of it — you seemed to take the words 
"trust fund" as if they were some kind of dirty words. 

Senator Packwood. No. It is a privileged position. 

Mr. Friendly. I do not see where it is privileged. 

Senator Packwood. Well, in that case, why do you 

Mr. Friendly. Because you can always take the trust fund away, 
just as you can always take the appropriation away. 

Senator Packwood. Well, we can always take the trust fund 
away, but it takes a positive act of l^islation to take it away and 
signed by the President to take it away, whereas if you are depend- 
ent upon appropriations, you only get your money if we pass the 
appropriations emd the President signs them. 

It is certainly a different onus. 

Mr. Friendly. Yes, but I will tell you what I do not like. Senator 
Packwood, and my grandfather was Mayor of Eugene. 

Senator Packwood. It is a wonderful town. 
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Mr. Friendly. Friendly Hall is still there. It is irrelevant to what 
I am going to say, but I could not escape saying it. 

I think the idea of having Congress pass appropriations for 
public television, some of the best programming there is, is really 
more of a violation of the First Amendment than aLnything you 
have talked about because I do not want, and I never did want 21 
years ago, 10 years ago, 5 yetirs ago, tomorrow. Senators — tmd I 
vote for two of them— I do not y/ant Senators appropriating money 
for something that is bo vulnerable to censorship as the news that 
the American people see. 

So I think the trust fund takes us past some of the First Amend- 
ment problems that keep you and me awake at night. 

Senator Packwood. You Eire amazing. You do not want Congress 
to vote for the money for the news that you and 1 see, but you do 
not mind the Federal Government saying what the broadcaster 
shall say in the news, look over his shoulder and saying "I do not 
like the way you covered that." That does not bother you. 

Mr. Friendly. You just put. Senator, you just put some words in 
my mouth that I have to spit out, with all due respect. You said 
and you want to put the ability of the Congress to do this — I never 
said anything like that. I would like to keep you and your kind 
completely out of the process. 

Senator Packwood. Boy, so would I. 

Mr. Friendly. Good. 

Senator Packwood. So would I. 

Mr. Fkiendly. But you are not going to do that by starving 
Public Television, and that is what you have done. You have cre- 
ated an illegitimate child. In this room you said we are going to 
have Public Television, and then like someone with a child it did 
not like, you have disinherited it, and you have made him into a 
begging pauper, an orphan, and if that does not make you 
ashamed, then the First Amendment should not. 

Senator Packwood. I want to know — and I think now I under- 
stand your distinction when you are talking about a trust fund for 
Public Broadcasting, as opposed to handicapped children or De- 
fense — what you are saying is that the putting out of the news, al- 
though Public Broadcasting does lots of other things in addition to 
news, and does them well 

Mr. Friendly. That is right. 

Senator Packwood. As a matter of fact, I do not watch much tel- 
evision, but most of what I do watch is pulalic television. 

Mr. Friendly. Good. 

Senator Packwood. But you were saying 

Mr. Friendly. I hope you send in money for it. 

Senator Packwood. As a matter of fact, I do. 

I am a consistent supporter of WETA here, and I send them in 
money and get their program guide, and I think it is a wonderful 
station. 

Now, then, what you were saying is that what public broadcast- 
ing does is so important or possibly, if regulated by government 
can be so dangerous — I do not wemt to put words in your mouth, 
but you do not want us interfering with tneir news. 

Mr. Friendly. I do not want you in the news room. 
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Senator Packwood. Okay. That is the justification for the trust 
fund? I'm not quite sure what you are saying. 

Mr. Friendly. I am saying that the trust fund is importfmt be- 
cause for 21 years you, the government of We, the People, have 
demonstrated through five Presidents, Lyndon Johnson, Richard 
Nixon, who wanted to destroy it, President Ford, Preeident Carter, 
President Reagan, all of those Presidents tuid all of you Members 
in Congress have not thought that Public Television had a high 
enough priority to protect it by giving it insulated funding. 

I want it insulated. 

Senator Packwood. I understand that. 

Then what I want to know, because in this sense, public broad- 
casting is no different from the Children's Defense Fund or any 
other group that will come in and say, "For 20 years this govern- 
ment has stfu-ved the education of handicapped children, for 20 
years we have starved dot, dot, dot," depending upon what group is 
testifying, "for 20 years the priorities of this country have been 
wrong." 

What distinguiahes public broadcasting from the pleas of other 
groups that have legitimate wants that also would like to be pro- 
tected in the same fashion? What is the standard that we take to 
say public broadcasting is entitled to a higher preference? 

Now, your argument is we have not given it enough money. The 
other groups would say we have not given them enough money. 

Mr. Friendly. That is not what I am saying. Senator. 

Senator Packwood. Well, I thought — what are you saying? You 
are saying we did not give public broadcasting enough money. 

Mr. Friendly. What I am sayii^ is liiat you created a child 
which has grown almost to manhood, except it cannot get along, 
but at the same time you have kept into place a commercial broad- 
cast system that is not doing its job. It is not like the Children's 
Fund. There is a commercied system which I was once a pEirt of, I 
was proud of it then, I am still sort of proud of it, and this commer- 
cial system sops up the channels, sops up the energies, is a system 
in place unlike the Children's Fund and anything else, emd it domi- 
nates the spectrum, dominates the air, dictotes — sete the national 
ftgenda, does not do a very good job — it hurts me to say that — and 
that is why you need, and I would think you above all, there is no 
one who thinks more about the First Amendment in the Congress 
than you do, although others may — I would think that you would 
want to — I did not invent the words "trust fund." That is a word 
that came out of the parliamentarian Members of Congress as the 
best way to do it. 

All I want to see you do is insulate it. I once had a debate in a 
room just like this down the hall with Senator Strom Thurmond in 
which the roles were all reversed. But I remember in the early 
days of public television. Congress would vote or not vote on what 
they saw on the mr. They did not like this, it was too left wing or 
too right wing, or too inflammatory. I do not hear that anymore. 
Everybody accepts public television for what it is. 

But I think we do not know who is going to be in Congress, we do 
not know who is going to be in the White House, to leave public 
television to the impulses of Members of Congress and the Presi- 
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dents with their veto. If you do not want to have a trust fund, then 
set up some other kind of insulated process by which to do it. 

I do not want you to catch me in the defense of the Children's 
Fund, which I think is all right. What I am saying is because you 
have given away the spectrum — your predecessors have given away 
the spectrum to commercial broadcasters, you have to do some- 
thing to keep public broadcasting, television and radio, viable. 

Senator Packwcxid. Let me ask you a last question, then. 

As you are well aware, although we set up a trust fund, if we do, 
we still appropriate the money, and the same with highways and 
airports, and this is why trust fimds build up surpluses, we do not 
spend as much as the money comes in, would you prefer that in 
this particular case we remove the trust fund from even appropria- 
tion and the money would come in from whatever levy we choose, 
go directly to the Corporation for Public Broadcasting, and Con- 
gress not touch it at all or appropriate it at all, make it totally re- 
moved from any connection with Congress, short of changing the 
statute? 

Mr. Friendly. I would want to think about that, and I will be 
glad to write you a letter. 

Senator Packwood. I hope you do. 

Mr. Friendly. It sounds like an interesting idea. 

Senator Packwood. Thank you, Mr. Chairman. 

Senator Inouye. Thank you. 

Senator Kerry? 

Senator Kerry. Mr. Chairman, I have been listening with great 
interest, obviously. 

I certftinly think there are some distinctiotw, as I listen, as verse 
to Senator Packwood, I think, but we have a trust fund, obviously, 
in highways, which comes from gasoline; we have a trust fund in 
Social Security, it comes from payroll tax. We have a trust fund for 
the airports that comes from fees in use of airports. 

I think it has always been a notion that where there is a public 
interest and a nexus between a particular undertaking and a goal 
we have been willing to dedicate trust funds. And it seems to me 
certainly — and we are not here to debate this, and I do not want to 
take time now, but it seems to me that it is totally consistent with 
past efforts of the Coi^:ress to try to separate itself from continual 
funding choices, and perhaps even very consistent with the First 
Amendment in terms of removing us from, as Mr. Friendly said, 
the whole question of making choices that may be linked to con- 
tent, substance, product and other things, that if there is a trust 
fund, we are somehow removed from that. 

But I would just like to ask Mr. Friendly if he would comment 
perhaps on the distinction between another notion that has floated 
around, which is the question of auctions as opposed to a transfer 
fee. 

I wonder if you would just comment on how you separate the 
benefits and minuses of those? 

Mr. Friendly. Well, Henry Geller, who has pioneered a lot of the 
l^islation in the last 20 years, is here and will testify later. It has 
always been his idea, sort of in frustration that there would be an 
auction, and that you would auction off these h-anchises. 
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I have never quite understood how you do that because you have 
people who now have spent in your city, in Boston, Channel 5, a 
better station, $320 million I think for a station. What are you 
goii^ to do with those people? They have bought it. I suppose you 
can say in five years you will have made enough profit that we will 
take it back and then auction it off. I do not quite see how you do 
that 

I would not object to the auction if you could figure out what you 
were going to do with people who own billion dollar enterprises. 

The only problem I see in auctioning off stations is when you 
auction them off and then you take that money to fund public 
broadcasting. I presume, you are really saying to Cheinnei 5 in 
Boston or Channel 11 in New York, all right, you paid for it. You 
have auctioned it off. You do not have to do anything. We have 
gotten rid of the Ffiimess Doctrine, You are free to do your worst, 
and we will take the money you have given us and let public televi- 
sion do their best. 

I am a little nervous about auctionii^ a station off for that 
reason because I think many of the people who pay these big prices 
will say, well, we paid for it. Now we can do anything we dcunned 
please. They almost do that now. But they still have to worry about 
the FCC when there is an FCC. 

Senator Kerry. Is there not a distinction eiIso, in the argument 
that was being made by Senator Packwood, about the "New York 
Times" or someone beaming their data up and then it being collect- 
ed and printed— is the distinction not that there Eire also many 
other means of transmission avftilable, i.e., fiber optics, telephone 
lines, etc., and that there is not a limited access or limited audi- 
ence, whereas in broadcast there is a limit, and it is precisely that 
limit and cheap availability to many, many, many homes that dis- 
tinguishes both the value as well as the access, which in effect is a 
fundamental difference in whether or not you ought to be making 
one available under some terms, or under the First Amendment, 
find others are not. 

Is that distinction valid? 

Mr. Friendly. I think it is a very big distinction. I think that 
cable and CEissettes, satellites, may chfmge broadcasting a great 
deal. I hope they do. But I think those three or five or seven VHF 
television stations in the bigger markets are the way for the next 
20 years that most Americans Eire going to get their picture of re- 
ality, and I think that that picture of refdity is something you 
ought to concentrate on. 

My mother used to say to me, son, what you do not know cannot 
hurt you. I think what we as Americans do not know about deficit 
funding, what we do not know about arms control, what we do not 
know about road programs, what we do not know about our bridges 
and construction could kill us. And I think that most Americans 
get their news from television — and I just do not mean news, Sena- 
tor. I am adso talking about plays that educate imd teach us, via 
television, via VHF television, and not to worry about that is not to 
worry about the chief way in which we get our news emd informa- 
tion and/or picture of reality. 

I think more people get their news, their sense of history, their 
entertainment — programs about the Civil War, programs about 
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April Morning that I saw the other night — via television, via radio. 
That is very special, and we have given that to just a few people to 
run. And we cannot take our eyes off that problem. If you are in 
HawEiii, as I am often, you and I shared a platform tt^ether once, 
Senator — I know that in a state that far away from Washington, 
your picture of reality of what is happening in Washington comes 
from those VHF television stations out there. It is, if not a fourth 
branch of government, it certainly is ancillary to it. And it is some- 
thing we had better worry about. 

There is no excuse for the station in your town, in Boston, for 
doing a 22 minute national news program when it ought to be 
doit^ an hour program, and the only reason it is not is money, ex- 
orbitant profits. And you have to worry about that. 

Senator Kerry. Is there a problem down the road — last question, 
I think. I have been reading lately that increasingly the network 
programs, particularly the evening shows, are less watched, and 
there seems to be increasing incursion, as you have mentioned, 
both by cable as well as by cassette, et cetera. 

If ten years down the road, 15 years down the road, it appears 
that there has been a major incursion by cable, et cetera, and so 
the VHFs are suddenly less important, are we on the same philo- 
sophical ground here, or are we then looking for some kind of tax, 
b£H:ause cable is now outside the FCC, et cetera, are we looking for 
some — are we really talking about the communicative power here 
rather than the VHF stations, per se, and do you at some time in 
the future therefore have to think about looking to a transfer tax 
or some kind of funding that comes from those more powerful enti- 
ties, if and when they become more powerful? 

Mr. Friendly. First, I am not sure that anything will ever take 
the place of VHF, although I could be wrong. I do think the differ- 
ence is that over-the-air broadcasting is limited spectrum space. As 
Herbert Hoover said, there will always be more people who wish to 
broadcast than we can accommodate. 

In cable, in cassettes, it is unlimited. There is no First Amend- 
ment problem in it. You can have as many people who want to 
broadcast, who have the money to do it 

Senator Kerry. Could you repeat that? I did not hear what you 
said. 

Mr. Friendly. Yes. 

Senator Kerry. Cable is unlimited? 

Mr. Friendly. Cable has the potential — I wrote the plan with 
other members of the Commission for New York City 20 years ago. 
You can have 50 channels, you can have 100 channels, you can 
have 200 channels, and with fiber optics, God knows what you can 
have. 

The only problem is you cannot broadcast if you do not have 
enoi^h money. But I would not want to license any of those chan- 
nels because I think that that is unlimited spectrum space, and I 
think that would be violative of the First Amendment. I think 
there is no reason a city could not get 5 percent of whatever the 
cable system costs because they are using city streets. It may not 
always be that way. 

I am not so worried about it. If there were unlimited VHF sta- 
tions, you know Britain, which has one of the best broadcast sys- 
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terns in the world — there is a great book to be written about the 
British ayst«m versus our system. That is what I ought to be doii^ 
with my life — but in Britain they do not have VHF. 

Senator Packwood, I want you to hear those words. In Britain 
they do not have VHF. Everything is UHF. So they can have more 
chuinels, and they have added more networks and more channels 
as they have gone along. VHF was a trick played by RCA a long 
time ago to limit the amount of stetions, with all due respect to 
David Sarnoff. He wanted there to be limited stetions. And because 
RCA not only ran NBC, a major network, but also manufactured 
the sets, they wanted to have limited spectrum space. Therefore, 
VHF, not UHF. 

Our whole system could have been UHF, and we would not be 
having this big argument because we would have almost unlimited 
spectrum space in the communities. 

But we did not go that way. So I do not think that is a problem, 
Senator. I think the problem is, it is really a reverse of me First 
Amendment. You could argue that when you give three stetions in 
Portland, Or^on, or four, the only Vs, you are in fact breaching 
the First Amendment because you are saying to those four people, 
you have freedom of speech and A-eedom to broadceist, and te all 
others, shut up or go genuflect to those people and get yourself on 
the air. 

So one could make the ailment that limited spectrum space 
that comes out of VHF, imd m£my public television stetions, 40 per- 
cent of them, maybe more, do not have a V, that is almost violative 
of the First Amendment, and I think that the new world of cable 
and cassettes will change that. 

I do not believe — I would like to say this for the record — that al- 
though the audience for VHF may be shrinking, it really does not 
matter. It is still a great monopoly that you have given to some 
and denied to others. And as the beneficiary of that for many years 
of my life when I was a commercial broadcaster, 1 understand that 
perhaps better than anybody. 

Senator Inouye. Senator McCain. 

Senator McCain. No questions, Mr. Chairman. 

Senator Inouye. Senator Pressler. 

Senator Pressler. Well, let me just get your reaction in general 
real briefly. I think a lot of the questions have been asked, but 
since we have had this period of deregulation there have been 
changes in broadcasting in this country. And I am a strong sup- 
porter of public broadcastii^. 

Some TV stations I think are doing more and better. For exam- 
ple, in my state of South Dakota, in Sioux Falls, KALO-TV I think 
is doing more public service since deregulation. I think they are 
continuing that tradition. 

But across the country, in some areas, and usually areas where 
there is not a lot of coMpetition — it could be upstate New York or 
peirta of California or Wyoming or South Dakota or wherever — I 
see stations being bought and sold quickly, transferred. 

And they are sort of made hollow shells. I mean, maybe their 
news room is cut down. The things that cost money — and this does 
not happen in the big competitive markets. 
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Mr. Friendly. It happens everywhere. Senator. In the big mar- 
kets, too. 

Senator Pressler. But it has happened especially in the small 
radio stations and TV stations around the country. And now, 
maybe people do not want to hear that much nei^ or weather, but 
I think they do. 

And there has been a very serious lack of responsibility on the 
part of some people owning those stations in my judgment since de 
regulation. And I say it as one who voted for deregulation. 

I have been disappointed in many areas, and that is why when 
we come to talking about a transfer fee or something, if we are not 
going to have a three year rule or a five year rule, we are going to 
have to return to something, unless there is more public responsi- 
bility in my view. 

Do you generally share that? And of course, you have expressed 
that. 

Mr. Friendly. I do, sir. And I think that we the people fmd you 
the Congress have got to take a long hard look at deregulation. 
You go to an airport and you are not sure that deregulation has 
worked there. You pick up a telephone fmd you are not sure that 
deregulation has worked there. 

Deregulation in a limited spectrum access system seems like an 
oxymoron. I do not know how you regulate — how you der^ulate 
something where you have regulated a system where only three 
people can have the facility. You have not deregulated broadcafit- 
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leregulatlng over the air broadcasting sounds like an oxsrmoroD 
to me. How can you deregulate something where you have regulat- 
ed that only three people or five people can have a tnmsmitter? It 
is a contradiction In terms. 

And I think you have an awesome responsibility. I think you had 
It — I am so old, Senator, I can remember when there was no radio, 
when there was no television. And I have watched it go from a 
great dream to something where the turnover is enormous. Some 
stations have changed hands 20 times. 

And I am not sure that we have deregulation. I think we have 

fatten rid of the best parts of regulation and kept the part that 
eepB it a quasi-monopoly. I agree with you. 

OPENING STATEMENT BY SENATOR PRESSLER 

Senator Pressler. Thank you. 

Mr. Chairmsin, I have a statement for the record. 

Thank you, Mr. Chairman, for scheduling today's heturii^ on the 
Communications Transfer Fee Act of 1987. The issue of loi^ term 
stable funding for public broadcasting is an Important one and de- 
serves to be discussed. 

The proposal before us Is not a new one, however. The same pro- 
posal was introduced last year, creating a trust fund using the 
same source of financing, a transfer fee on broadcast licenses. The 
only real difference Is that It does not make any attempt to codl& 
the fairness doctrine. 

Perhaps more members will support this legislation now that the 
fairness doctrine has been removed. That is not why I opposed this 
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measure last year, however. I opposed it because I objected to usii^ 
a spectrum tax as the funding source. That is simply the wrong 
way to finance such a trust fund. 

I must point out that I do not oppose a trust fund for public 
broadcasting. In fact, 1 am a strong supporter of public broEidcast- 
ing and would \ike to see a trust fund instituted as a source of long 
term stable funding. But we need to have a more appropriate 
source for that funding. I ask the witnesses who will appear before 
us this morning to suggest alternative sources. 

Until we come up with a really good source for a trust fund, the 
current system will have to do. Ajid it's not that bad. We do au- 
thorize funding three years in advance, giving public broadcasting 
some ability to plan fihead. Thus we have the time and the respon- 
sibility to ensure that we choose the right method of funding for a 
public broadcasting trust fund. 

Mr. ChairmEin, this is a worthwhile goal, but this is not the 
proper method of achieving it. I hope we can explore some other 
options this morning. Thank you. 

Senator Inouye. Chairman HoUings has just observed that this 
has been the most provocative eind most interesting hearing that 
this Communications Subcommittee has held in maybe a decade. 
And for that, we thank you very much. 

Senator Packwood. Could I ask two more questions? 

Senator Inouye. Certainly. 

Senator Packwood. During one of the past campeugns, my cam- 
paign for re-election, not the last one but before, I had an AP wire 
service in my home, because I would get up in the morning and 
want to see what weis goii^ on. And I could have had UP and in 
the old days INS. But it was worthwhile for four or five months to 
have it. 

Clearly, the government cannot regulate what AP sends out be- 
cause they are using the wire. And you indicated earlier you did 
not think they could regulate cable, either. 

Mr. Friendly. Right. 

Senator Packwood. They couldn't regTulate cable television, be- 
cause it is using the wire. You would disagree with the Supreme 
Court's decision that has said we can regulate cable? 

Mr. Friendly. The Supreme Court and I have had a lover's quar- 
rel for 200 years. 

Senator Packwood. But your position is you cemnot regulate 
what goes out on the cable television? Content doctrines, fairness 
doctrine; if I receive my television via the cable, it should not be 
able to be regulated? 

Mr. Friendly. You are stretching my words. You are taking the 
word "regulation," and you and I have a different meaning of the 
word "r^ulation." 

What I am saying is that that which has limited access 

Senator Packwood. But you said there is no limited access on 
cable. 

Mr. Friendly. There is none, and I do not think that anybody 
should regulate anything where there is unlimited access, whether 
it be newspapers, magazines, cable, as long as it remains that 
anyone who wants to use a printing press — and I worry. When I 
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was growing up, there were 15 papers my father could send me out 
to buy in New York. Now there are two and a half. 

Senator Packwood, Would you care to identify the hedf? 

Mr. Friendly. You and I will have a little private talk later. 

And by the way, when I was seven years old my father could 
send me out to buy one of 15 papers on 520 110th Street. The "New 
York Times" cost a penny, and I tell my friends at "The Times" it 
was worth every penny. 

Now it costs 30, 35 cents. 

I think — I do not like the fact that 95 percent of our cities, in- 
cluding Honolulu, have one newspaper, or two newspapers owned 
by the same family, or two newspapers printed and advertising 
done in the same place. 

I think what we intended when we wrote the First Amendment 
two years after the Constitution was written, that there would be a 
lot of little print shops, a lot of little pamphleteers. In Philadelphia 
there would be 20, 30, 40; in Boston, 50, 60, 70. 

I do not think they ever dreamed that there would be one news- 
paper in a town or two newspapers. And I think that is somethii^ 
that makes me very nervous. 

Senator Packwood. A lot of pamphleteers, Mr. Friendly, but at 
the time that First Amendment was written eight daily newspa- 
pers in the entire country. That was scarcity, and our founders 
knew that it wea scarce and they still protected it. 

Mr. Friendly. And God bless them. But I do not think that is 
relevant to what we are talking about, if I may respectfully say 
that. 

What I am saying is, you asked me about r^ulation of cable and 
cassettes and newspapers. I do not see any reason to do that, al- 
though I am sad that there is only one newspaper in many towns. 

Senator Packwood. As you are well aware, the decision to put a 
s^nal on the air is a loceil broadcaster's decision. And in Portland, 
when the Portland Trailblazers play a ballgame that signal pre- 
empts something else that must go on someplace else in this coun- 
try on that night. And the local station that gets the bid to broad- 
caat those Trailblazers games kicks off whatever may show every- 
place else. 

If that broadcaster is sending that signal, whether it is the Trail- 
blazers game or the national news, by cable — he receives it just 
like the "New York Times" receives it. He receives his signal 
through the spectrum. He sends it to the home by cable, and you 
are saying that should not be regulated. 

Mr. Friendly. Senator, of course not. But if it was all by cable, 
that station — and you have a very good one in Portland — that sta- 
tion owned by the King Broadening, that station, if it was not 
cable — and maybe it all should be in cable. Maybe we should get 
rid of VHF, and maybe that is the answer. 

If it was all by cable, that station could have three or four 
channels, so they could send out your beloved Trailblazers and my 
New York Knickerbockers on channel B, channel C, channel K, 
channel 9. 

I hate it when they preempt themselves for ice hockey or what- 
ever. 
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Senator Packwood. You and I agree, cable should not be r^ulat- 
ed. 

Mr. Friendly. That is right. 

Senator Packwood. Okay, good. 

Mr. Friendly. But that — you are almost making our colleagues 
infer that I mean that television should be regulated. I never said 
that. I said it should be treated as something very special, and that 
is why I would not have written the fairness doctrine. 

By the way, the fairness doctrine that keeps you awake at night 
does not bother me. All it says, you will do pn^rams of a contro- 
versial nature, of public importance, and you will do them fairiy. 

Senator Packwood, I will raake you this bet 

Mr. Friendly. What is wroi^ with sajdng that? Answer my ques- 
tion, Senator. 

Senator Packwood. I would be happy to spend the rest of this 
morning on that subject. But I will make you this bet: Within the 
decade, most of the homes in this country will receive their televi- 
sion signal by wire, rather than over the air. 

And at that stage, when they are receiving it by cable, you then 
have a serious question about regulation, as to whether or not it is 
constitutional. 

Mr. Friendly. You and I could have a long evening about that, 
and when did you say that would all happen? 

Senator Packwood. Within the decade. 

Mr. Friendly. Senator, sometimes each of us are wrong. 

Senator Inouye. Senator Rockefeller. 

Senator Rockefeller. Just a philosophical question, Mr. Friend- 
ly- 
Mr. Friendly. I thought this was all philosophical. 

Senator Rockefeller. The question of serving the public interest 
as the obligation of commerci^ broadcasting, and then going back 
to what I mentioned before, to bleed is to lead, and therefore rat- 
ings and the power of ratings on decisionmaking in commercial 
broadcasting. 

And sometime commercial broadcast people will s^, we give 
the people — we put out for the people what they wemt. Now, that is 
interesting, because do you put out what they want or do you 
shape them to perceive miat they want? And then public television 
and public reidio is so different, so that is that what the people do 
not want? 

Why is there such a difference philosophically? You understand 
what I am saying? 

Mr. Friendly. I understemd your question. It is a very good ques- 
tion, and I think that everything — everybody does not have to have 
a rating of 18 points. And let me say, ratings are the most inaccu- 
rate things in the world. Nobody believe in them completely. 

It is like measuring space age tolerance with the precision of a 
dipstick in a Model T Ford, It will tell you whether anybody is 
watching or nobody is watching. But when the three networks 
quarrel over who is in first place and Rather has a 13,4 and NBC 
has a 13.2 and ABC has a 13 even and somebody says, network X is 
in first place, that is ridiculous to the point of being obscene. 

Ratings, I wish we did not have this ratings system or I wish we 
had a system that told us something better and more accurately. 
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And the broadcasters are coming to that point now. They do not | 
suddenly lilie their ratings system. 

Senator, we create appetites. You can create an appetite for junk 
food, and we have in this country. And I do not think it is very 
nutritional. We can create an appetite for junk news, and we are 
beginning to do that, and for junk entertainment, and I do not 
think that is very healthy. 

Or you can create an appetite for serious drama. BBC does 500 
new hours of original drama every year. We do virtually none on 
commercial telev^ion. I do not count those movies that you see on 
television as serious new creative theater. 

You create appetites, and I think you can create an appetite for 
hamburgers that are frozen and cooked, or you can create an appe- 
tite for more nourishing food. And you can create an appetite, and 
that is what the broadcasters in my day, when I was alive, did. 

I will end with one brief anecdote, forgive me. 1959 and 1960, 
there were the quiz scandals. You remember the quiz scandals, 
Frank Stanton sat, if not in this room, in a similar room and apolo- 
gized and said, it is our fault, we did it, and it will never happen 
again. 

And then he said, because the networks were scared they were 
going to lose their franchises, their stations. He was a fine man 
and he said: I promise you, the Senate and the FCC and the Ameri- 
can people, that we wUl mend our ways. My words, not necessarily 
his exact words. 

And then he said: We are going to create a documentary, which 
had gone out by then — 1960 — once a month, then every other week, 
then once a week, to make up for all of this. And that is how CBS 
Reports and NBC White Papers were invented, making up for 
something, scared of what the Congress and the FCC might do. 

And now CBS Reporte are gone because you have not paid 
enough attention. You have let them take that word "der^ulate" 
and make them think they do not have to do that. 

If you would iust treat them as something more than a toaster 
and let them know that you are watching and caring, and that al- 
though you are not in the content business, you might come back 
to what scared the hell out of them during the quiz scandals. 

Perhaps we need another set of quiz scandals, emd I say that 
with some sfu'casm. 

The Chairman. And how do we scare them? 

Mr. Friendly, By paying attention. 

The Chairman. All right, I want to pay attention. What should 1 
be doing? I have been trying to get through a spectrum fee. 

Mr. FitiENDLY. Senator, I am trying to get out of here. 

The Chairman. And I am trying to help you, because Senator 
Inouye has got those witnesses backed up. 

Mr. Friendly. It will just take me 30 seconds and then I am 
through. 

The Chairman. But now I am on Packwood's side. How do I con- 
stitutionally scare them? 

Mr. Friendly. There was a stetion — the quiz scandals is one 
answer, just by breathing down their neck: Could you have allowed 
this to happen? 
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The scandals going on in broadcasting are just as bad as the quiz 
scandals, although they are of a different nature. WLBT, Jackson, 
Mississippi, the only station in Jackson, an NBC station, affiliated. 
They never let Martin Luther King on their air. When Thurgood 
Marshall prosecuted Brown versus School Board and was on the 
Today Show, they blacked it out and said "Line trouble from New 
York." 

Eventually, a group came fdong, a church group, and fiDEuiced an 
appeal by the black people and the other people who cared in Jack- 
son, and they took it — they went to the FCC. It did not have the 
guts to act. Eventually the court, the United States Federal Ap- 
peals Court of Warren Burger, took that license away. 

One station lost its license. The industry chsinged for a few years 
because they did not want to lose their stations. That was an 
abject, terrible thing that WLBT did. But you cannot go on letting 
the public airways be raped — and I do not use that word loosely — 
by people who do not give a damn about content, but as you said, 
Senator McCfiin, care only about what they can sell that station for 
in two or three years. 

That is not what you the Congress created the electromagnetic 
spectrum for. And if that is regulation, then make the most of it, 
but I do not think it is. 

The Chairman. Thank you, Mr. Chairman. 

Thank you very much. 

Mr. Friendly. Thank you, gentlemen. 

Senator Inouye. Senator HoUings has just advised me that if the 
committee could pay honoraria we would be paying you. 

Mr. Friendly. Senator, I would not accept it. 

Thank you very much. 

Senator Inouye. But you deserve it, 

Mr. Friendly. I am available any time, day or night, especially 
to you. Senator Packwood. 

Senator Inouye. Now I have a question. May I ask one, sir? 

Mr. Friendly. Yes, sir. 

Senator Inouye. Those who oppose this measure have su^ested 
that both public and commercial broadcasters vie for the same au- 
dience, and to require the commercial broadcasters to support the 
public broadcasters is unfair competition. 

What do you have to say to that? 

Mr. Friendly. How can companies that make 40 to 60 percent 
profit on their net eind gross — in other words, the average commei^ 
cial station, the successful ones, and they are all successful, make 
40 to 60 percent. That is a lot of money. 

That is more money than the pharmaceutical industry earns. 
That is more money than the racehorse business. There are enor^ 
mous profits because it costs them nothing to deliver the product 

And then they sell their stations for 3,000 percent profits. 

We give some 50 cents per citizen to public television. The BBC, 
the French television, the Italian television, give four or five dol- 
lars per [>er8on to their systems. To say that this is unfair to them 
is like saying to the richest man on the hill, it is unfair for us to 
tax you to help the poor. It does not make any sense. Senator, and 
I do not think you believe it. 
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Senator Inouye. In order to make the record correct, the Federal 
contribution is 77 cents per person in the United States, $13.98 in 
Japan, $24.52 in the U.K., and $23.01 in Canada. 

Mr. Friendly. I thank you for correcting me. 

Does that not make you ashamed? 

Senator Inouye. Yes, sir. 

Mr. Friendly. Am I excused? 

Senator Inouye. On that note, I thank you very much, sir. 

Mr. Friendly. Themk you for letting me be here. It means a lot 
to me. 

Senator Inouye. Thank you. 

Our next witness is the Assistant Secretary for Communications 
and Information, the Honorable Alfred C. Sikes. 

Before proceeding, I have a letter from Mr. Newton Minow and, 
without objection, that letter wiU be made a part of the record. 

Mr. Sikes, welcome. 

STATEMENT OF ALFRED C. SIKES, ASSISTANT SECRETARY FOR 
COMMUNICATIONS AND INFORMATION, DEPARTMENT OF COM- 
MERCE 

Mr. Sikes. Thankyou, Mr. Chairman. 

This is, as Mr. Friendly's testimony has indicated and as the 
panel's questions indicated, a very important subject. And I thank 
you very much, Mr. Chairman, for holding this hearii^ and for 
giving me the opportunity to testify. 

I would like to begin with my formal testimony, and then I have 
just a few comments to make about Mr. Friendly s testimony at the 
conclusion of my formal testimony. I would like to indicate that I 
have submitted a fuller set of remarks for the record and I am now 
going to deliver a much scaled down version. 

The Chairman [presiding]. The fuller remarks will be included in 
the record. You may highlight it as you wish. 

Mr. Sikes. Thank you very much. 

It is my understanding that the essential purpose behind the 
Communications Transfer Fee Act of 1987 is to raise revenue from 
people that hold the license to use a particular frequency and 
decide to sell that right. Since the radio spectrum is public proper- 
ty, I understand the interest and I certmnly share, Senator Hol- 
lings, some of the same concerns that you have. 

The central difficulty with S. 1935, however, is that it is impossi- 
ble to separate the value of the frequency and the value added by 
the hard work of individueds. As a former broadcaster and licensee 
of frequencies, I would like to elaborate on that point. 

And I might say that, imlike Mr. EViendly, who spoke from the 
lofty position of CBS and the lofty position of VHF television sta- 
tions, maybe I should indicate that I am speaking for radio station 
owners zmd for independent UHF stations, wmch I suspect he 
would find to be dramatically different than what he had earlier 
outlined. 

The right to hold and transfer radio spectrum is worth far less 
than a successful communications business. Many broadcasters, for 
example, buy underdeveloped properties at close to their spectrum 
value emd sell them some years later after appreciably improving 
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their programming, the audience share, and thus the advertising 
revenue. 

The revenues exacted under S. 1935 would come principally in 
my view from the added veJue. 

Additionally, Mr. Chairman, ma^ of the most valuable frequen- 
cies are held by large companies. They help form the core of their 
infrastructure and are rarely transferred. Telephone companies, 
for example, rarely transfer microwave or mobile frequencies. 

In summary, Mr. Chairman, the administration would oppose S. 
1935, as it would exact a fee or tax where there was a gain or loss, 
and in the broadcast service impose a signiticant part of that 
burden on the results of good work. In fact, in some instances this 
gross receipts fee or tax would be greater them the capital gains 
tax, which is now of course the same as the ordinary income tax. 

Since this is primarily a measure to raise money, I would re- 
spectfully suggest, Mr. Qiairman, that there is, using the underly- 
ing rationale for this legislation, a fairer way to accomplish the 
goal. The Spectrum Assignment Improvements Act of 1988 pro- 
posed by the administration is intended to benefit the public 
through the use of value-based assignments. 

The act would speed up the provision of new services, protect the 
public's property right in the spectrum, and provide significant 
new revenues to the United States Treasury. It is also not in direct 
conflict with S. 1935 and we believe should be enacted r^ardless of 
what action is taken on S. 1935. 

The FCC currently has two means of assigning licenses, compara- 
tive hearings and in some instemces, lotteries. Tnese procedures, es- 
pecially comparative hearings, are slow and expensive, and these 
trouble-filled procedures often do not determine who will ultimate- 
ly be using the spectrum to serve the public. 

Under the proposal, competitive bidding would be used only for 
currently unassigned spectrum. And let me empheisize that it could 
not be used for mass media, public safety, or amateur radio serv- 
ices. 

The FCC would be authorized to use the competitive bidding 
process only in the assignment of licenses in the remaining unas- 
signed six megahertz in the UHF band. Mobile services are compat- 
ible with these bands. 

The FCC could use competitive bidding if there were mutually 
exclusive applications. In such a case, the FCC would make the 
highest bidder the tentative licensee. The Commission could not 
award a license, however, until it had reviewed the application of 
the h^hest bidder and found that party to be quiilified. 

All moneys raised from the use of competitive bidding would go 
to the general fund of the U.S. Treasury. Winning bids could be 
paid in four equal annual payments, to begin prior to the issuance 
of a license, or at the bidder's option, in a lump sum. The use of a 
payment plan in spreading out capital needs would help smaller 
businesses. 

The Commission would be required to report annually to Con- 
gress on its experiences with these value-based assignments, and 
the law would sunset in five years. 

Value-based assignments would provide significant advantages 
over existing procedures. Krst, they would speed up the delivery of 
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services. Comparative hearings usually take 18 to 24 months, while 
lotteries go faster but still take about a year, due to the large 
number of participants. 

Even after a licensee is selected, the license is often sold to an- 
other party who values it more. For example, over 40 percent of 
the non-wire line cellular licenses granted in the past few years 
have been resold — on average less than one year after grant of 
their initial construction permits. 

This resale provides a windfsdl and adds to delay, as the second 
license holder is frequently the one that actually starts the busi- 
ness. 

Second, value-based assignments would substantially reduce both 
the private and public costs involved in the initial assignment proc- 
ess. Comparative hearings and lotteries use substantial legal and 
technicEil resources in preparing for the comparative hearings. The 
Commission must devote large amounts of staff time to handle tiie 
applications. 

In the competitive bidding process, only the winner of the auc- 
tion would have to prepare a complete application, resulting in 
much lower costs. 

But perhaps the most compelling reason for using value-bfised as- 
signments is the imdue economic windfall that accompanies tradi- 
tional assignment technique. On the day the assignment is made, 
a liquid market veilue is established for that license, which is virtu- 
ally certain to be many times the cost of surviving the often sense- 
less license assignment process. 

In short, what on Tuesday is the public's right, with a non-liquid 
market value, on Wednesday is the winning licensee's right vriUi a 
very liquid market value. 

How much of a profit can be made? Well, "Business Week" esti- 
mated that Metromedia's chairman made about $1.4 bilhon on the 
1987 sale of its cellular phone operations in Chicago, Washington, 
Baltimore, and Gary, Indiana, along with its paging and mc^ile 
radio operations. 

They note, by the way, that this amount is roughly equal to the 
total revenues of all U.S. cellular services for the year 1987. 

It is not surprising, then, to learn that in the most recent lottery 
proceedings at the Commission literally tens of thousands of appb- 
cants have sought a chance at this latest sweepstakes. 

Finally, the use of value-based assignments would raise substan- 
tial public revenues in connection with the hcensees' use of a 
public resource. By contrast, currently the large amounts of money 
represented by the initial value of the license goes to the surviving 
or lucky applicant. These parties, as pointed out, often sell their li- 
cense to a person who wants to run the business. 

The only difference the President's proposal would make is that 
the public will receive the payments. It is estimated that the six 
megahertz designated for assignment through auctions in the Ad- 
ministration's proposal could reiise approximately $800 million for 
the Treasury. 

Now, Mr. Chairman, I mentioned that I was going to comment 
briefly on several comments that Mr. Friendly made, because I 
franUy think his comments give a distorted view of the video smor- 
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gasboT^, if you will, or the audio smorgasborg as well, available to 
the American public. 

First of all, there are increasing numbers of radio stations going 
to all news emd information. That is not my opinion; that is fact. 

Secondly, cable has provided a number of, through narrowcast- 
ing, news services — the Discovery Channel, Nickelodeon, C- SPAN, 
Arts and Entertainment, Disney, just to name a few. That is fact, 
not opinion. 

Also, commenting on CBS, no, they do not do CBS Reports any 
longer, but at last count CBS heis three prime time hour-loi^ news 
shows a week — 60 Minutes, West 57th Street, and 48 Hours. 

So I would simply like to indicate that, while we ceui aU find 
fault with what is currently available, that it is important to have 
a correct record on what is currently available. 

Thank you. 

Senator Inouye [presidii^]. Senator HoUit^^. 

The Chaibman. Thank you, Mr. Chairman. 

With respect to the spectrum fee that you recommend, Mr. Sikes, 
of course you know we made the good college try, almost to the 

e>int of embarrassment here. We had these so-called Gramm- 
udman-HoUii^s provisions to comply with, and the only fellow 
not complying was Hollings himself, or the Commerce Committee. 

All of the other committees had come up with their stated 
amounts, eind we could not find on this committee for the spectrum 
auction proposed. So there is no use to go into the merits of it. Po- 
litically it is unattainable. 

And I would just ask one question. Where do you get the two per> 
cent that is equal to the capital gains tax and so burdensome and 
everything, as you started off with? Capital gains is 28 percent. 

Mr. SiKES. Well, the tax is on the gross receipts. So somebody 
can, in fact, sell something at a loss — and I sold a radio station for 
a loss. Maybe I am the only dummy in the world that ever did so. 

The Chairman. You are a rarity. 

Mr. SiKES. If you look at the AM band and you follow the steady 
decline in that band, as it used to have 100 percent of the audience 
and now it has about 25 [>ercent of the audience, you will know 
that quite a few people who have owned AM radio stations in the 
past few years have ended up losing money in the course of owning 
them. 

And I happen to be one of those persons. Fortunately, I only had 
one. 

The Chairman. Well, very good. But of course, whoever paid for 
that station, even at a loss or a gain, however, certainly paid the 
lawyers and certainly paid the county on the transfer of it, and if 
there was a sales i^ent paid him. So there was more than two per- 
cent involved in the sale to those who were not owners of the spec- 
trum. 

And here, as owners of the spectrum we still get zero. So it does 
not applv, as I see it. But I see we differ on that. 

I thank you, Mr. Chairman. 

Senator Inouye. Senator Rockefeller. 

Senator Rockefeller. Mr. Sikes, I would assume that you are in 
favor of the line item veto? 

Mr. SiKEa Yes. 
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Senator Rockepellkr. I am lookup at the funding for — this is 
just for the Corporation for Public Broadcasting over the years. 
And there have been Presidents who have opposed it. President 
Nixon has. 

President Reagan has talked about pheising it out by 1991, 1992, 
wants to end the facilities program. 

Now, you would agree with me that these next four or five years 
are going to be very tough budget years in this country? 

Mr. SiKES. Yes. 

Senator Rockefeller. The President does not want to raise 
taxes. None of the people now running for office have indicated 
that they want to raise taxes. Some have indicated that they would 
under no circumstances raise taxes. 

We have $150 billion, or whatever one might want to pick, of 
budget deficits to take care of. No new taxes are promised, which 
meams there are going to have to be bu<^t cuts. 

Now, my question is, how does one defend public broadcasting if, 
for example, there is a line item veto, which you favor? And so 
your philosophy has to be coi^istent in your response to my ques- 
tioning. How does one defend it? 

We defend it up here by taking what comes from the White 
House in certain areas and then increasing it. That has been fairly 
easy up until recent times. It is not going to be very easy fVom now 
on. 

And if we do increase it, we are going to have to decrease some- 
thing else. And even if that process is accomplished, when it goes 
to the White House and there is the line item veto, where do you 
think the President might line it«m veto? 

There would certainly be — emd something which would reflect 
his priorities of how dollars should be spent, public broadcasting 
would be, I would think, one of the first candidates. 

And so I would just like you to sort of respond to that. 

Mr. SiKES. Well, first of all, I believe that public broadcasting is 
very important. T^at might not be a fashionable statement, but it 
is clearly my own personal belief. And I have worked in yefirs past 
in the public broadcasting system, not as an employee but as a vol- 
unteer. 

Secondly, I know that there has been, for examjple, an effort to 
end the facihties program, I think dating to 1981, if I am not incor- 
rect on that. And each year, of course, it passes notwithstanding 
the recommendation that it be phased out or ended. 

And so I think the only kind of EUiswer I can give you is that the 
Congress I think has a high enough support level for public broad- 
casting that, if it is zeroed out through a line item veto, that that 
veto would be overridden. 

Senator Rockefeller. That is encouragir^. 

In looking at public television income and just public television 
alone, fiscal 1986, the Federail government does about 15.5 percent 
of that, and then subscribers 22 percent, state governments 21 per- 
cent, business 15 percent, state colleges 6.9, loral governments 4.0, 
foundations 3.6, and on and on, private colleges 2.2 percent. 

Now, most of those are fdso under stress. The MacNeil-Lehrer 
Report has been mentioned this morning. AT&T, which is not a 
small enterprise, is pulling back from that because — they are, I be- 
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lieve, the largest corporation in terms of assets in the nation, and, 
they are pulling back from that because they are not sure that 
they are in the position to do that. I 

Foundations — the Ford Foundation once did this more than theV 
do now. Foundations generally are pulling back from a lot of this. 
Businesses have to. State govemments are under new kinds of 
pressure. Local govemments, without revenue sharing and all that 
kind of moneys now, certainly are under pressure. 

So you try and look at where will this money come from. Now, 
the I^Bsident suggests an auction fee, but that auction fee would 
not apply to broadcasters, wherein I would supfwse he means cellu- 
lar radio, paging, microwave, satellite, business and private radio, 
et cetera. 

My question to you is, what kind of money are we going to get 
out of that? 

Mr. SiKES. Well, we have estimated that — and this is based upon 
a study done by Transcom for the FCC — that the six megahertz 
which is recommended, which would be, eis I indicated, likely used 
for mobile services, many of which you have just neimed, would 
have a value — fuid this is a conservative estimate — of $800 million. 

Now, most of the other unassigned spectrum, which is all that 
we have recommended be used for auction, is in the above one giga- 
hertz band. Now, there is a great deal of research going on today as 
to how to use the one gigahertz band for the kind of communica- 
tions, you know, mobile communications, satellite to ground com- 
munications, that we have been discussing. 

I am confident that there will be ways to mine those bands as 
well Euid that additional dollars, whether used for public broadcast- 
ing or something else, can be secured in the years to come throi^h 
additional auctions of that spectrum. 

Senator Rockefeller. What was the reason or what is your view 
as the right reason for not including broadcasters in that auction 
fee? 

Mr. SiE£S. Becaiue it is a content-based medium, which reflects 
on some of the comments in the earlier part of the hearing. It is 
clearly a medium where preferences, to the extent they exist, are 
felt to be extremely important, minority preferences and the like. 

And I think it is essentially for those two reasons that broadcast 
spectrum is not in our bill. 

Senator Rockefeller. Thank you, Mr. Chairman. 

Senator Inouye. Senator Packwood. 

Senator Packwood. Mr. Chairman, you answered the last ques- 
tion I was going to ask, of Senator Rockefeller, why you did not in- 
clude the mass media. 

I just have a couple of questions. One, your ai^ument is that 
Senator Hollings' fee is by and large going to fall more proportion- 
ately, disproportionately, on small rather than large entrepreneurs, 
because many of the larger ones simply do not sell their licenses, 
do not sell their properties; is that correct? 

Mr. SiKES. That is correct. 

Senator Packwood. You do not find many of the O&O stations 
sold. I had not thought about all of the basically non-broadcast fre- 
quencies—I mean, the non-commercial broadcast, the AT&T's. I do 
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not think those ever get sold. Once you get them, you just bang 
onto them. 

Mr. SiKBS. Right. 

Senator Packwood. Now tell me how your proposal, from the 
standpoint of the smdl entrepreneur, in your judgment would be 
fairer than Senator HoUings pro[>oseil r^arding from whom it 
raises money? 

Mr. Sixes. Well, I think, first, it is likely to be the larger busi- 
nesses that acquire the spectrum rights in the six m^ahertz that 
we have set out. One of the services likely is the eiir-to^round 
phone service currently offered on some airlines. 

Plus, of course, these are new entrants Euid in my view should be 
denied a windfall. And then, statistically in 1986-87 15 percent 
more AM's traded than FM's, Emd 22V^ percent more UHF's traded 
than VHF's. And so I think that would indicate that a lot of the 
churn, if you will, is in the less valuable part of the spectrum. 

On the other hand, given that these are new entrsints, we believe 
they should be denied a windfall profit, as I think some of the sta- 
tistics 1 outlined suggest occurs. They are likely to be big company 
services. That would in the round, if you will, cause small entrepre- 
neurs to be better off than large businesses. 

Senator Packwood. A last question. How does your proposal 
differ from the FCC's auction proposal? 

Mr. Sixes. Well, it differs in several respects. First of all, it calls 
for annual reports to the Congress, because this is an experiment 
and we believe that it should be annufdly evaluated, assessed, and 
reports made to the Congress. 

Second, it deals with only the six megahertz. The FCC has no au- 
thority to go beyond that, no discretion whatsoever. We also added 
a third element and that is the payment plan, so that the capital 
needs could be spread over four years, in order that the "deep 
pockets" bidder would not be £is favored as many believe that kind 
of bidder would be. 

Senator Packwood. Thank you, Mr. Chairman. 

Senator Inouye. Thank you, 

Mr. Secretary, in your statement you have suggested that if this 
were a cost of regulation fee you would support it. Is that correct? 

Mr. SiKES. Well, I did not mean to say that. Certainly, something 
I might have said might have been so interpreted. There is a cost 
of regulation fee which was passed a little over a year ago, which I 
think raised $23 million in the first year. 

And you know, I think if this was strictly a cost of r^ulation ap- 
proach we would probably have a different proposal on the table 
and one that perhaps the Administration could support. 

Senator Inouye. But you are opposed to a fee that is not a cost of 
regulation fee? 

Mr. SiKEB. Well, the proposal that we have put forward for value- 
based assignments would raise, of course, money well beyond any 
cost of regulation, and receipts would go into the general treasury, 
some of which might in at least a theoretical sense go to public 
broadcasting. 

But we would not support the earmarking or the trust fund pro- 
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Senator Inouyg. I have been asked by three of our members to 
be given the opportunity of submitting questions to you for your re- 
sponse, if you will. 

I would like to thank you for your contribution this morning. 

Mr. SiKES. Thank you, Mr. Chairmem. 

[The statement and questions and einswers follow:] 

Statemsnt of Au<iiBD C, Sikes, AssiffrANr Secretary for Communications and In- 
FOSUATtOK, National TELECOMUuNiCAnoNS and Informahon Administration, 
Drpartubnt or Commerce 

Mr. Chairman and Members of the Subcommittee; Thank you for this opportunity 
to present the Adminietration's views on Senate Bill number 1935 — the Commum- 
cations Transfer Fee Act of 1987." In addition to discussing this bill, I would also 
like to take some time this morning to outline briefly the Administration's proposal 
to test the use of competitive bidding to assign certam spectrum use licenses. While 
the subject matter of the two proposals is related, in that they both address use of 
the spectrum and the raising <k revenues for the government, they address very dif- 
ferent issues and markets. In addition, we think it is important that the Adminis- 
tration's propooal be adopted whatever the ultimate disposition of S. 1935. 



The Communications Transfer Fee Act of 1987 seeks to accomplish many objec- 
tives through what amounts to a tax on the sale of broadcast stations. Some of these 
oinectives are commendable, but couid be achieved in a more equitable way. The 
Administration opposes S, 1935 for several reasons. 

As I will expl^n later in my presentetion, the Administration's proposal to use 
competitive bidding to assign licenses to use certain portions of the radio frequency 
^e^j*um is vety cfifferent from this proposed transfer tax. The Administration pro- 
posal deals with the assignment of new spectrum, and will not affect existing li- 
censes. It is being offered as an alternative to the comparative hearing and lottery 
methods of licensing such use. It is far superior to the current and cumbersome 
mechanism by which applicants invest in lawyers, engineers, and economists in 
order to convince the FOC that they are the moet qualified applicants and should be 
awarded for free a new and valuable license. And it is far superior to the get-rich- 
quick sweepstakes which has developed out of the lottery system of awarding li- 
censes. It does, in short, fulfill the public not the private interest. 

THE "communications transfer FEB ACT OF 19S7" 

DescriptUm of the Bill 

Let me turn first to the Communications Transfer Fee Act. If enacted, this propos- 
al would make two changes to the Communications Act on which I have been asked 
to comment today. 

First, the bill would impose a two-tier transfer tax on broadcast station sales. 
Ihme would be a levy of two percent of the sales price, or the fair market value, 
whichever is higher, on sales of broadcast licenses or construction permits and the 
associated assets, such as the transmission facilities and any related real estate. 
There would be an additional two percent charge for most transactions which occur 
within three years of the seller acquiring the license. 

Second, starijng with Fiscal Year 1990, the revenues raised ^m the transfer 
taxes would be put into the "Public Broadcasting Trust Fund." These monies would 
fund the Public Telecommunications Facilities Program, administered by 
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One thing Bhould be made clear at the outset. This transfer tax is not a ccst-of 
r^ulation fee. The FCC already imposes cost^f-regulation fees for its oveni^ 
functions, including the review of applications for the transfer of licenses. That fee. 
based upon the cost involved in the FCC's review of the transfer, was enacted by the 
lest Congress and was supported by the Administration. The FCC's coetof r^nb- 
tion fees apply whenever the FCC must review a proposed activity by the lic^aee. 
e.g.. license renewal or the modification of the license. The proposed tax, however, 
would apply only when a license ie transferred. Consequently, if a licensee holds 
onto its license, it would never be subject to this levy. 

Another generally held misconception about the proposal is that it is merely a tax 
on the sale of a broadcast license. It is a tax on the sales of the assets of the broad- 
cast station, such as the transmission and studio facilities, in addition to the liceiue. 
In this sense it is equivalent to the imposition of a special Federal sales tax on tiw 
sale of all such assets, including, for example, the real estate involved. 

But beyond that, it is a tax on the intangible assets of the broadcaster. This pro- 
posal would, in effect, tax the talent, the initiative, the creativity, the service and 
the goodwill that has been built up by the broadcaster. Thus, it is in reali^ mudi 
more than a tax on spectrum usage. 

It is also not an inexpensive tax on the broadcaster. While the numbers involved 
may seem small, 2 percent or 4 percent, in reality they can be quite large, for this is 
a tax on gross receipts, and applies regardless of whether there was a gain or km 
on the sale. In some instances, the 2 percent tax imposed by this propoeal could be 
larger than the capital gains tax on t^e transaction. This is pointedly true if, as in 
the case of many AM and UHF stations, there is actually a loss on the sale. Fur- 
ther, this tax would be in addition to capital gains and related taxes. 

This could have an especially damaging effect with respect to small markets, 
start-up operations and crucial areas of increasing media diversity. Although the 
true effects of this tax on broadcasting have not been adequately examined yet, it 
appears that the tax would fall most heavily on AM and UHF atationa. These oper- 
ations, many of which are already the least economically viable, are the most traded 
properties. They thus would bear the brunt of this transfer fee. Conversely, the tax 
is less likely to be paid by the largest companies which tend to bold onto licenses 
the longest. 

This result could jeopardize ongoing efforts to revitalize the AM radio service and 
develop and maintain competitive UHF stations. Contrai^ to conventional wisdom, 
in many instances the physical property associated with these stations is more vain- 
able than the license itself. Yet they will be subject to this tax. This would be true 
even if the station were sold at a loss. The result is that trade of these stations, 
which can lead to the most efficient use of their licenses to serve the public, will be 
retarded. 

In addition, S. 1935 would eflectively reinstate the three year antitraflicking rule. 
There has been no showing as to why the government should impose itself in thU 
area and limit a licensee's ability to use its property moat effectively. While there 
was a flurry of trading after the demise of the former FCC antitraflicking rule. 
many believe that was a transitional distortion aided by the prospect of and later 
^e change in the capital gains tax. And. in any event, there has been no showing 
that the public has been harmed. 

We also oppose the direct funding of public broadcasting operations through Ihia 
bill. Authorization and appropriation levels for the PTFP and CPB programs should 
reflect policy and program needs. (As you know, the President has propo sed to 
freeze CPB funding at its 19SS level and has proposed zero funds for PTFP,) They 
should not be automatically increased each year, aa the bill would do for their au- 
thorization levels. Nor should the funds available for public broadcasting be based 
on wholly unrelated external activities— the number and price of transfers of com- 
mercial licenses in a given time period. Otherwise, the funds available in the trust 
may be too great or too little to fullill public broadcasting's needs. 

I would now like to turn to the Administration's proposal to test the use of com- 
petitive bidding in the assignment of certain spectrum licenses. This proposal is pre- 
sented as an alternative to the current methooa available for aaaigning new licenses, 
and not as a means of extracting monies from existing licensees. 

THE SPECTRUM ASSIGNMENTS IMPROVEMENT ACT OP 1988 

The "Spectrum Asaignment Improvements Act of 1988" proposed by the Adminis- 
tration is intended to benefit the public through the use of value based assignments 
using a competitive bidding procedure. The Act would speed up the provision of new 
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services, protect the public's property right in the spectrum, and provide significant 
new revenues to the United States Treasury. 

The FCC currently has two means of assigning licenses — comparative hearings 
and. in some instances, lotteries. These procedures, especially comparative hearings, 
can be slow and expensive. And these trouble-niled procedures do not, as a practical 
matter, determine who will ultimately be usine that spectrum to serve the public. 
The authority to use competitive bidding would test a third method of assigning li- 
censee for unassigned spectrum, one which would reduce the costs of selecting a li- 
censee while speeding up the process and getting the license to the party who most 
values it sooner. 
Description of the Proposal 

etitive biddine would be used onv for current.^ 

public safety and amateur radio services. The FCC would be authorized to use the 
competitive bidding process only in the assignment of licenses in the remaining un- 
assigned six m^ahertz in the UHF band— the 849-S51, S94-896. 901-902 and 940- 
941 MHz bands. Services which are compatible with these bands could include land 
mobile radio, cellular radiotelephone, basic exchange telecommunications radiotele- 
phone, and air-to.£round telephone. 

The FCX? could use a competitive bidding procedure within these limitations if it 
determines that there likely will be, or there actually are, mutually exclusive appli- 
cations for such a license or construction permit. In such a case, the FCC would 
make the highest bidder the tentative licensee. The Commission could not award 
the license, however, until it had reviewed the application of the highest bidder and 
found that party to be qualified. All monies raised from the use of competitive bid- 
ding would go to the general fund of the U.S. Treasury. 

Winning bids would be paid in four equal annual payments, to begin prior to the 
issuance of the license or construction permit, or at the bidder's option, in a lump 
sum. The use of a payment plan spreading out capital needs will help smaller busi- 
nesses that wish to participate in competitive bidding. 

The Commission is directed to report annually to Congress on its experiences with 
these value based assignments and their effect on licensing. The Act s grant of au- 
thority to the Commission will sunset in five years. At Uiat point, Congress can 
evaluate the desirability of continuing to use competitive bidding to assign new 
spectrum licenses. 

ADVANTAGES OF VALUE BASED ASSIGNMENTS 

Value based assignments would provide significant advantages over existing pro- 
cedures. First, this method will speed up the delivery of services to the public. Com- 
parative hearings usually take 18 months to two years to select a licensee, and may 
drag out further if the final decision is appealed in the courts. Lotteries, while some- 
what faster, still take about a year to select a licensee, due to the large number of 
participants. Even after the licensee is selected by these administrative processes, 
the license is often sold to another party, one who values it more than the initial 
licensee. This resale, besides providing a windfall to the initial licensee, adds further 
delay before the party who wants to put the license to work can actually do so. Use 
of competitive bidding would avoid delay and allow the eventual licensee to begin 
service sooner. By eliminating frivolous applications, value based aBsignmenta will 
tend to ensure that the right to use this resource is assigned to those who value that 
right the most, as reflected in the economic value they put on it. 

Second, value based assignments will substantially reduce both the private and 
public costs involved in the initial assignment process. Comparative hearings and 
lotteries use substantial resources, primarily the time of lawyers, engineers, and 
other consultants preparing the applications and materials for comparative hear- 
ings. In addition, the Commission must devote large amounts of staff time to review 
the applications — many of which are frivolous — and conduct the lotteries and com- 
parative hearings. The Commission has estimated that it costs the Government 
alone about $20,000 per comparative hearing and about $5,000 per lottery. The costs 
to the private sector, from such things as lawyers, consultants, engineers, etc., are 
many times these amounts. Using competitive bidding, only the winner of the auc- 
tion would have to prepare a complete application, and the Commission staff would 
only need to review that application and related materials. 

A third reason for using value based assignments is that it will eliminate the 
undue economic windfall that accrues to the initial licensee under the FCC's tradi- 
tional assignment techniques while benefitting directly the American public. On the 
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day the assignment is made, a liquid market value is established for that license 
which IB virtually certain to be many times the cost of surviving the often senseless 
license assignment process. In short, what on Tuesday la the public's right with a 
non-liquid market value, on Wednesday is the winning licensee's right with a veiy 
liquid market value. 

How much of a profit can be made through resale of these licenses? Although it is 
difficult to establish the true market value of a spectrum license, Business Week 
estimated that Metromedia's Chairman made about $1.4 billion on the 1987 sale of 
its cellular phone operations in Chicago, Washington, Baltimore and Gary, Indiana, 
along with its paging and mobile radio operations. They note, by the way, that thia 
amount is roughtly equal to the total revenues of all U.S. cellular services nation- 
wide for 1987. 

How widespread is the situation? One more indicator might be the fact that as of 
January 1st of this year, over 40 percent of the construction permits issued in on)]' 
the past few years by the FCC through hearings and lotteries for nonwireline cellu- 
lar operations had already been the subject of a transfer or assignment. The average 
time from the grant of the construction permit until the request for a transfer of 
those 117 asaignmenta was 361 days — less than a year. And the average time be- 
tween the grant of the construction permit and the request for a transfer in the 
smallest, and moat recently licensed of these markets (121-305 markets) was only 
169 days— less than half a year. 

Its not surprising then to learn that in the more recent lottery proceedings at the 
Commission, literally tens of thousands of applicants have sought a chance at this 
latest sweepstakes. Value based assignments will assign the rights to use a public 
good in a manner that recoups, via the Treasury, the value of those rights to the 
public. Indeed, the use of value based assignments would raise substantial public 
revenues in connection with the licensee's use of a public resource. All monies 
raised from the use of competitive bidding would go to the U.S. Treasury. By coo' 
trast, currently the large amounts of money represented by the initial value of a 
license go to the party which survived the administrative process and received the 
license to sell. 

These parties are not prohibited from reselling the license, and often do, so that 
in the end the party that values the license most will receive it. The difference the 
use of value based assignments will make in determining the final ownership of the 
license in such cases is whether a private party or the public will receive the pay- 
ments for it. It is estimated that the 6 MHz designated for assignment through auc- 
tions in the Administration's proposal could raise approximately $800 million for 
the Treasury. 

CONCLUSION 
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UNITED STATES DEPARTMENT OF COMMEIICE 
Tha AaaltMM B a Bra try far Cammuaicatians 
■ad Infamiatian 

Hay 17, ISSe 



Honorabla Danl«l K. Inouy* 

Chairman 

SubcomalttBB on Communications 

Commlttes on Commarca, Scianc*, and Transportation 

Onitad Stataa Sanata 

Hasbington, D.C. 20S10-6125 

Dear Chairman Inouyei 

Thank y°u ^^^ tha opportunity to tastify bafora the 
SubcoMMittaa on S.1935 and tha Administration's proposal to 
test tha use of compatitiva bidding to assign spactrum use 
llcansas — tha "Spactrun Assignnant iNprovemsnts Act of 
1988." Subsequent to the hearing you sent a saries of 
follow-up guastions on tha Administration proposal and the 
use of tha spactrum. The anewers to your questions, and a 
brief summary of the Administration proposal, follow. 

The Administration has proposed the trial us* of 
coBpetitiva bidding for the initial assignment of FCC 
llcanaes. It is estimated that this could produce $ BOO 
million for tha treasury from the six unasslgnad megahertz 
alon*. In addition, tha use of competitive bidding should 
raduce tha costs and delay associated with selecting a 
llcensaa. 

Under the proposal, the FCC would be authorizad, on a 
limited basis, to test the use of competitive bidding in the 
■Bslgnnsnt of licenses for currently unassigned spectrum. 
competitive bidding would not be used to assign frequencies 
in the mass media, public safety and amateur radio services. 
The FCC could use competitive bidding when there are, or 
thara likely will ba, mutually exclusive applications for a 
fraquancy. Tha Commiasion could not award the license, 
however, until it had reviewed the application of the highest 
bidder and found that party to be qualified. 

This would ba a five year test of competitive bidding. 
The FCC would be authorized to use the competitive bidding 
process only in the assignment of licenses in the remaining 
unassigned six negahartz in the UHF band — the 849-851, 894- 
896, 901-902 and 940-941 HHz bands. (Services Which are 
compatible with these bands include land mobile radio, 
cellular radiotelephone, basic exchange telecommunications 
radiotelephone, and air-to-ground telephone.) The Commission 
will report annually to Congress on its experiences with 
value based asaignments and their affect on licensing. At 
the end of the test period. Congress can evaluate the 
desirability of continuing to use competitive bidding to 
assign spectrum licenses. 
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Qn«atioBt In youz taatiaany you atata that tlia auction would 
raiaa •ppzozlaataly 800 Billion dollars. How did 
you ooma up with that fi^ura? 

Anawar: It la based on a study done by Trsnscox, Inc. which 
valuad apectrum for cellular radio in tha top 30 
maDcets at $41.1 to $225.6 million par negahertz 
nationwide. In naking our estimates, we used the 
Midpoint $133 million per megahertz. The SBOO 
million figure Is on the use of competitive bidding 
for 6 Begahertz as specified in the 
Administration's proposal (G MHz x $133 nillion/HHz 
- $798 million) . 



Tha Admihi strati on ' s proposal will not discourage 
and Hay even promote the development of new 
tachnologies. A business which wants to test a new 
technology would hava a new way to gain access to 
spectrum. They could, as they can today, gat an 
expsrlnantal license from the FCC or obtain a 
license in the resale narlcet. Tha Administration's 
proposal would make an additional option available, 
obtaining a license directly through the FCC's 
coapatltlve bidding process. Indeed, the 
Administration' proposal should help businesses 
obtain initial licenses, if they are willing to 
take the financial risks associated with 
davelopmant of new technologiea , by allowing them a 
greater certainty that they will be the licensse 
and by speeding up tha ultimate transfer of tha 
license to them. 

oompatitiva 

The use of compatitlve bidding for assigning the 
six megahertz remaining unassignsd in the UHP band 
should not affect the competitive position of most 
existing licensees. To the extent that existing 
licensees have obtained their license through the 
resale market, their cost for the license would ba 
the same aa for those getting an initial license 
through competitive bidding procedures. If tha 
axisting licensee obtained its license through a 
comparative hearing or lottery, its initial costs 
may be lower, but it must be remembered that one 
■panda — and risks — a lot of money to win a 
conparatlve hearing (money spent on lawyers, 
consultants, engineers, etc. J with no certainty 
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that a llcanaa will ba obtainad. To )cnow any 
a£facta bayond this, wa will hava to axamlne what 
sarvicaa tha FCC will authoriza tor those six 
nagahartz and than analyza tha axiating market, if 
any, for auch aarvlcas. 

t Baa daragnlation lasaanad tha public intaraat 
raquiraaanta of spaotruH lioanaaaa? la thaza laaa 
ziak today of tha FCC ravoking a llcanaa baoauaa of 
tha fallura to aaat public intazaat obligationa! 

Tha Coimunl cations Act requiras a licensee to serve 
tha public intarast, convenience and necessity. 
Tha daraguletion that has occurred in recent years 
hae altarad tha benchmarks used to determine if a 
licanaaa is serving tha public, but has not changed 
tha underlying obligation. The pviblic's needs have 
changed ovar tha years, and conaaquently the 
sarvlcae that ara needed to neat these needs have 
alao changed. Deregulation haa worked to free 
broadcaaters from outdated prescriptions of how to 
meat the public interest. Broadcasters now have 
greater flaxlbillty In bow they will >eet these 



The fact that broadcaaters generally do : 
their llcansss revoked does no' 
indicate that tha FCC is deficient In enforcing the 
law, but may, and I think It does, mean that 
broadcasters ara. In general, doing a good job 
masting tha public Interest. They continue to 
sarve the public not only because of this provision 
in Uialr license, but also because It la In the 
broadcaster's best business interest. 



Questloni The M&B 



Cs teatlHony oontands that tha 
innioationa apaetruH, unlike grazing land, 
tiabar, or off ahore oil depoaita, la not eroded by 
nae and that it baa no value abaant tha investnent 
of ita llcanaaas and therefore it la illogioal to 
charge for its uaa. could yon raapond to thia 
aasartton? 

The Administration proposal would not charge for 
the use of the spactrun. It Merely requires the 
licensee to pay a market rate price for the initial 
spectrum usage license. This would, esaantially, 
take away from the initial licensee the windfall 
from gaining tha Initial license and give the 
ravenuae to tha public. Under the current system, 
on the day an assignment is made, a liquid market 
value la eatablished for that license which is 
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virtually certain to b* nany tlH*s th« coat of 
surviving tha of tan sanaalaaa llcenaa asBlgnnent 
proceaa. In abort, what on Tuesday is tha public's 
right with a non-liquid aarkat valua, on Hadneaday 
Is th* winning licensee's right with a very liquid 
market value. 

Wa thus diaagrea that tha value of spactrua — a 
non-depraciating public ra source of intsrest to 
mutually exclusive users — is zero. The valua of 
auch a rasource, like any other. Is determined by 
the interaction of supply and demand. Tha bidding 
process assures both th* highest ratums for the 
spectrum and its use for the moat valued purpose. 
Contrary to the NAB testimony, the same principle 
would apply to such rsaources as grazing land even 
if thay did not deteriorate with use. 

gneatioBi KoB-broadeast lioansaas point to tha fact that thay 
too have public intareat obltgatlona and, 
tharafora, as with th* broadoaatars, thay ahould 
not be raqnirad to pay to ns* the apaetruH? 

Answer: The Adminatratlon proposal does not affect any 
licensee's public Intareat obligation. It la 
merely an alternative device for the FCC to use in 
assigning licanaes. Licanaees would still be 
required to meet all conditions placed on a license 
by tha Communications Act and FCC regulations. As 
noted In the prevloua answer, the Administration's 
proposal does not repressnt an ongoing charge tor 
uas of tha spectrum. 

The use of competitive bidding will not increase 
the cost of obtaining a license to any party other 
than tha initial licensee. These parties oftan do 
not hold onto thalr llcsnsss for very long. For 
axampla, over 40 percent of the conatructlon 
pamits for non-wirallna cellular telephone 
operations have been transferred, with an average 
tiae from the grant of th* permit until the 
transfer request of 1*bs than a y*ar. Th*s* 
parties could not have provided much public 
service, as they probably did not even get their 
systems operational before selling them, yet they 
reaped a windfall by virtue of receiving the 
initial iicanae for th* frequencies involved. 
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QUMStioni DadaT tout proposal, onea tlia avallabla Bpaetrai 
baa baaa auotionad, no nora Bonay oould ba ralaad 
froa uaa of this publio raaouroa. Doas tba 
XdBlniatration, ttaarafora, not vlab to oaptura any 
Bora eC th« apaotruaia vaiua? 

AnswaTi Tha Xdainlstratlon propoaal la for a llnltad taat 
of coapatltive bidding In aaalgnlng Ilcans** and 
construction panlts. It only appllaa to tha six 
reaalnlng unasslgnad vagahartc in tha DHF band, and 
is only tor flva yaara. It baa baan astijiatad that 
this taat could reiaa $B00 Million for tha U.S. 
Traasury. If this taat provaa succasaful, tha 
Congraaa could than raauthorlca tha uaa of 
oo^atitiva bidding for unacslctnad apactruM. 



Tba Adainiatratlon propoaal la only a taat of tha 
uaa of eo*patitlva bidding. Ha do not wiah to 
disrupt currant aaaigniMntB . At tha and of tha 
taat parlod, vhan ravlawlng the axpariancaa with 
valua baaad assignMsnts, Congrass could conaldar 
Ita uaa for othar sarvlcas and unusad fraquancy 



I would Ilka to taka thia opportunity to raapond to an 
iaaua which was raisad at tha Haarlng aftar ay tastlaony -- 
the affact Of auctions on aarvica In rural araaa. I think It 
inportant to nota at tha outsat that tha Adainiatratlon 
proposal for authorising tha usa of compatltlva bidding is 
dif ferant f roa tha FCC > a auction propoaal of 19S7 . Our 
proposal is for a taat of coai^titiva bidding, lialtad to tha 
alx raaainlng unasslgnad aagahartt in tha UHF band {tha 849- 

851, 894-896, 901-902 and 940-941 KHz bands) . Thasa banda 
ara not part of tha allocation for callular radio aarvica. 
Consaquantly, our proposal would not in any way affact tha 
Bssiqnaant of llcansas for callular aarvicas In rural araas, 
scbadulad to bagin latar this y«ar. 

Thasa araas usually bava unused frequencies available 
for tha various radio sarvices, if soaaone wanted to provide 
that sarvics in that area. In that aanse, rural areaa aay 
not avan ba subject to asslgnaanta through coq^titive 
bidding, as those procedures would not be triggered unlese 
thara war* autually axcluaive applications for a licanaa. 
Tha only possible iapact of cof^tetitive bidding. If it were 
actually held for rural araas, would be to take away the 
windfall profit froa tha initial licensaa, and allow the 
public to galJi the ravanuas froa the licensing of thla public 
iresource. 

If I can be of any further asalatance to you on thia 
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Senator Inouye. Our next witness is Mr. Charles Kadlec, and 
before Mr. Kadlec testifies, I would like to advise those on Panel 1 
and 2 that we will be meeting again at 1:30. Obviously we cannot 
finish today. And members of ttie committee have other assign- 
ments at noon. So I would like to announce to the panel members 
that we will reconvene at 1:30. I am sorry for this inconvenience, 
but this is the only way other than to call another session some 
other day, and that would be, I think, most inconvenient to most of 
you here. 

Mr. Kadlec, thank you for coming, sir. 

Please proceed. 

STATEMENT OF CHARLES H. KADLEC. INDEPENDENT 
CONSULTANT TO COMMUNICATIONS INDUSTRY 

Mr. Kadlec. Thank you, Mr. Chairman and Senators. 

I am honored to be here to share my thoughts and our analyses 
with you. 

Since this is the first time I have testified before the committee, 1 
will give you a brief synopsis of my background. 

I have spent 24 years in communications, primarily broadcasting, 
many of them with CBS and the Tribune Company in New York 
and Chicago, and the Ifist eight or nine here with, and most recentr 
ly as President of Frazier, Gross and Kadlec, a Washington-based 
consulting firm that has provided financial and appraisal services 
to the communications industry, primarily broadcasting, for 42 
years. 

Our company in the time that I have been with it has undertak- 
en more than 1,500 assignments for different broadcast and other 
communications clients, most of which have been involved with 
valuation and appraisal. So it is from that most recent background 
that I have that I speak today. 

In the brief time I have here, I would like to summarize three of 
the conclusions that I came to. You have my written testimony, 
and there is certainly more detail in that, but if I could just turn to 
three points that I made in that testimony, the first beii^ the out- 
look for the volume of spectrum transactions over the next yesir or 
two. I have estimated that there were about $10 billion, just over 
$10 billion in transactions in 1987 which would have been eligible 
for any charges for spectrum fees under proposed S. 1935. 

Of that nearly $10 billion, $7V^ billion came from mass media, 
radio and television stations. The $7V^ billion figure for radio and 
television stations was far and away the largest in the history of 
the industry. It was fueled I think in part by the sale of three large 
groups, Heritage, Taft and Storer, and because of that, it is difficult 
to anticipate that we are going to have such large group sales in 
the future. I am projecting for the next year or two, 1988 and 1989, 
mass media volume somewhat below the $7Mt billion level. My esti- 
mate today for 1988 is $5V^ billion; in 1989, $6 billion to $6V^ bU- 
lion. But even at that reduced level from this all-time $7V'2 billion 
high that we see this year, mass media is going to account for 
upward of two-thirds of the total spectrum transactions, volume of 
transactions. 
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The next subject I want to turn to and just summarize my con- 
clusions is the value of a license. There are two distinct perspec- 
tives on this. From the operator and the banker and the appraiser 
such as myself who looks at the license for a broadcEist facility as 
an ongoing entity, there are many assets that have great value in 
transactions. Part of our business is to allocate and identify the 
assets and allocate the values to all the assets that are purchased 
with a broadcast property. 

As I said before, we have looked literally at hundreds of stations 
over this decade, and the value of a license which is identified sepa- 
rately in our reports varies greatly depending on the situation. 
There are a number of intangible assets that are appropriate to 
some stations and not to other. The bundle of assets typic^ly, how- 
ever, comes up to about 80 percent of the value, 70 to 80 percent of 
the veilue, excluding the license, or put another way, the license 
value that we see and that our cUente see represent 20 to 30 per- 
cent of the full value of the property that is paid for. 

Now, I said there are two perspectives on this. The other perspec- 
tive which I think is a valid economic perspective, is that these 
other eissets, the tangible assets of the plant itself and the technical 
equipment and all of the intangibles involved, have much less 
value without the license. And indeed, technical equipment, if the 
station is not to be able to broadcast, would have a value of maybe 
20 to 25 percent of their full value as a broadcast station. 

So the tangible sissets and many of the intangible asset values 
would diminish greatly without the license, £md clearly, under that 
kind of economic sceneirlo, the value of the license itself is certainly 
the greatest single Eisset that any broadcast station would have. 

I will leave you with that dichotomy for the moment, and of 
course, I will take questions later, but just turn to the final point 
that I made in my testimony, and that is who are the individuals 
or companies that would be affected by charges for the spectrum? 

And I looked at the transactions that have taken place in mass 
media again over the last five years, and found that it is really a 
handful of broadcasters that account for most of the dollars. We 
have been hearing about them this momii^. The purchase of 
KTLA, of course, is the outstanding example. But there may be less 
than 10 percent of the transactions that account for 80 percent of 
the dollars, the big VHF television stations that we have heard 
about primarily in large markets. 

But that leaves an awful lot of other transactions. In fact, over 
the last five years, 83 percent of the number of transactions were 
for radio stations, and most of those radio stations were stations 
with values of less than $1 million, which would be characterized 
in today's terms, I think, as relatively small transactions. And 
most of those, bEised on our experience in working with these 
people, are individuals, or small companies, perhaps starting with 
their Hrst station, that are heavily leveraged, are considered difTi- 
cult risks by banks, and have difficulty in financing their stations. 

So we must remember that there is another part to this eaua- 
tion, that there are many, many individuals working at the smaller 
end of the broadcast spectrum that are going to be affected by any 
charges. There are many constituencies involved in broadcast own- 
ership, but Uiere are two distinct groups here: one is the handful of 
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large corporationa that buy large stations and pay large dollars for 
them; but the overwhelming numbers are the individuEils that are 
buying and selling small radio stations. 

That summarizes, I think, the conclusions of my report. I would 
be happy to entertain any questions that you may nave. 

Senator Inouye. Before proceeding, without objection, all of your 
statements will be made part of the record. 

Chairman Hollings? 

The Chairman. Tliank you, Mr. Chairmain. 

Of course, as you describe it, Mr. Kadlec, that is an experience 
that we all in this room have had, small individuals buying and 
selling, renting property. No complaint. Everybody is delighted to 
pay the realtor the 5 percent fee, the lawyer 1 to 2 percent to 
search the title, the registration fee down at the district. That goes 
on every day with little small things. 

So what I am getting at time and again is, the real value, eis you 
have just attested, is the license. The real value is that spectrum. 
And we are getting absolutely nothing for it. 

So I mean, eill of those little small things and little radio sta- 
tions, in fact, the small ones, all of those others, land mobile, satel- 
lite, everything else, they all joined in the transfer fee last year. So 
they did not object. They realized that they had to pay something, 
and it was more merit-based, you might call it, than any of the 
other particular fees. The spectrum is worth far more than the 
lawyer, far more to the county to register those papers, or even 

?!rhaps the realtor for his particular commission, or the financier, 
ou are talking about troubles. They all have flnEmcial troubles: 
the points that the bank, the savings and loan, puts on it. 

So what you are attesting to is nothing new. The only thing new 
is that we were trying to get to that major value, and I think you 
would readily agree that major value is worth something, and to 
have the one group that is making over a short period of time 
where they double in value just to 2 percent when it has gone up 
from that $230 million to the $510 million, as Mr. Friendly nas tes- 
tified, certain it is that that particuleir spectrum, the public ought 
to receive some remuneration. We would not dare rent then the 
grazing lands to put their cattle on, we would not dare take the 
timber lands and allow the cut to occur without getting our fees. 
There is no occasion that the Federal Government does not get it 
except here. 

But I do appreciate your appearance here. Thank you, Mr. Chair- 
man. 

Senator Inouye. Senator Packwood? 

Senator Packwood. Mr. Kadlec, your testimony goes right along, 
not in the same philosophical sense as Mr. Friendly's, but it is won- 
derful testimony, totally different subject, but it is a pleasure to 
have a witness who knows his subject so thoroughly, and you lay it 
out so dispassionately. 

I have only a couple questions. One is on the value of the license, 
because this is a perpetual argument. All you get is a license, and 
everything else is de minimis. 

I am looking at your statement where you say on the average, 
you value the license at 20 to 30 percent in a mature, well-estab- 
lished station, and this last year you have had some licenses that 
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you valued as little as 10 percent and some as high as 40 percent, 
but as a rule of thumb, the bigger the market, the higher the value 
of the license, the more mature the station, the better the value of 
the license. 

Mr. Kadlec. I think that is generally true. There are certainly 
exceptions. 

Senator Packwood. And you also indicated that because of the 
sales of Teift, Storer and Heritage, the figures in terms of the mass 
market seiles last year may be slightly bigger because those were 
unusually large purchases that are not going to happen every year. 

Mr. Kadlec. That is correct, although in recent years we have 
seen a lot of lai^e purchases. But being a conservative forecaster, I 
hate to project those things to continue. They may well. 

Senator Packwood. Now, the question raised by Mr. Sikes and 
the others is about whom the incidence will fall under Senator Hol- 
lings' proposal. The proposal is based upon the gross revenues of 
the station, Mr. Sikes, argues that many of the licensees never 
transfer their license — they are not in the commercial broadcasting 
business, and that many of the large O&Os do not transfer their 
licenses, they just hang on to them. In your judgment, will a dis- 
proportionate share of the money we raise — and you can define the 
word as you want — come from smaller station sales? 

Mr. Kadlec. Well, in my judgment, based on what has happened 
over the last five years, a disproportionate amount of the dollars 
will not, but a disproportionate amount of the individuals or com- 
panies affected will be the smaller. 

Senator Packwood. Simply because you have more smaller sales. 

Mr. Kadlec. That is correct. 

Senator Packwood. And that a radio station in Minville, Oregon, 
population 15,000, is more likely to be sold two or three times in 15 
years than is King BroadCEisting's television station in Portland. 

Mr. Kadlec. Well, tmd as I sfiid, over the last five years more 
than 80 percent of the transfers were for radio stations. 

Senator Packwood. Excellent testimony. I appreciate it very 
much. 

Thank you, Mr. ChzurmEm. 

Mr. Kadlec. Thank you. Senator. 

Senator Inooye. Thank you. 

Mr. Kadlec, about how much will it cost to construct a station 
similar in size, capacity and power of KTLA in the same location? 

Mr. Kadlec. TTiat is a very difficult question to answer Ijecause 
KTLA is a property that encompasses more than a city block. It 
has five production sound stages on it. It is a very atypical proper- 
ty. 

I might also add that in the transactions that took place, both 
the KKR and the Tribune Company, I Ijelieve, tJiose facilities were 
leased back from Mr. Autry rather than purchased. 

But to reconstruct KTLA would cost an enormous amount of dol- 
lars. A typical, if there is such a thing as a large market VHF tele- 
vision station equipped with a couple of studios, as most of them 
are, would in my judgment probably approach $10 million to recon- 
struct. The usual price for building a television station today, most 
of these are UHFs with minimal facilities, is in the range of $4 mil- 
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lion to $5 million, so perhaps a KTLA would be more than $10 mil- 
lion, certainly not more than $15 million. 

Senator Inouye. How much would it cost to build Channel 5, the 
Metromedia station here? 

Mr. Kadlec. Well, I would have to give you the same answer. 1 
think to replicate a station like that, I am not familiar with the 
facilities there particularly, but I am with many large market 
VHFs. My judgment would be in the $10 million to $15 miUion 
range. 

Senator Inouye. How much is it worth? 

Mr. Kadlec. Channel 5 in town? 

Senator Inouye. Yes. 

Mr. Kadlec. Well, I was not prepared to answer that question. It 
is certainly well over $100 million. 

Senator Inouye. Thank you very much, Mr. Kadlec. I appreciate 
it. 

The hearing will stand in recess until 1:30 this afternoon. 

[The statement and questions and answers follow:] 

Statement of Charles H. Kadlbc 
Mr, Chairman and Distinguished Members of the Committee; Thank you for the 
opportunity to address the Communications Subcommittee on certain financial 
issues relating to Senate Bill 1935. My name is Charles H. Kadlec and I am an inde- 
pendent consultant to the communications industry. Until last week, when my com- 
pany was sold, I was President and majority owner of Frazier, Gross & Kadlec Inc., 
a Washington, D.C. based company that has provided Unancial and management 
consulting services to the communications industry since 1946. 



My personal experience in broadcasting reaches back twenty four years, eleven 
years in New York and Chicago in senior financial positions with the CBS Owned 
Television Stations Division; four years in Chicago with the Tribune Company at 
chief financial officer of its television and cable arm, WGN Continental BroedcsBt' 
ing, and the last eight years in Washington with Frazier, Gross & Kadlec, Inc. 1 
draw primarily from my experience at Frazier, Gross & Kadlec for my testimony 
here. That company's core business centers upon independent valuations of commu- 
nications properties for buyers and sellers, investors and lenders and the courts. (1 
have testified as an expert on value and economic feasibility before the FCC snd 
state and federal courts.) Frazier, Gross & Kadlec also appraises the value of tlte 
assets acquired in a communications transaction for the new owner. Additionally, 
the company provides special economic studies, new venture feasibility analyses, 
market analyses, and general management consulting. 

At its peak. Frazier, Gross & Kadlec employed more than forty full-time employ- 
ees — financial analysts, communications engineers and individuals with industry op- 
erations experience. I joined the firm in 1979 and since that time the company aver- 
aged upwards of 200 consulting engagements annually. White its clients are primsr- 
ily television and radio broadcasters, the assignments run the gamut of appraisals 
from cable to paging to cellular to satellite networking. From the appraisal perspec- 
tive, no other company offers the breadth or depth of Frazier, Gross & Kadlec's com- 
munications experience. 

In support of our work, the firm maintain an extensive library of broadcast traDS- 
action and operating financial data, drawing upon information supplied by the Fed- 
eral Communications Commission, the National Association of Broadcasters, the Na- 
tional Cable Television Association, the Independent Television Association, the Tel- 
evision Information Bureau and publications provided by industry analysts such as 
Broadcast Investment Analysts, Paul Kagan Associates and James Duncan. The 
company also sutiscribes to a score of trade publications. Additionally. Frazier, Gross 
ft Kadlec maintains its own database of bnHulcast station transactions. 
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OBJECnVBS OF TESTIMONY 

My purpose in this testimony is to provide the Communications Subcommittee 
irith objective information relative to the debate regarding Senate Bill 1935, It rep- 
resents my best effort to provide an evenhanded analyais of existing data and my 
■ssessment of near term-trends. The testimony does not present an advocacy poai- 

Specifically, my testimony addresses the following four questions: 

1. What is the outlook far the value of communications spectrum transactions? 

2. How are mass media properties valued? 

3. What are the assets [nircnased in a broadcast station media transaction? 

4. Who will be most aflected by a charge for the transfer of spectrum use? 
Since mass media (radio and television stations) accounts for most of the commu- 

licatione spectrum transaction values and because my industry experience has fo- 
nised upon broadcasting, this testimony itself primarUy addresses radio and televi- 
lion station transactions. 



A. What is the outlook for the value of communications spectrum transactions? 

The volume of communications spectrum transactions has been, and will continue 
o be, dominated by the sale of radio and television stations. Using FCXD estimates of 
.he consideration received in the sale of private radio and common carrier business- 
s and recently published (Broadcasting magazine, February 8, 1988} mass media 
Tading summaries for 1987, broadcasting currently accounts for about three quar- 
ers of all arm's length transactions. 

ESTIMATED 1987 SALES VOLUME 
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Thus radio and television station trading accounted for about three quarters of 
xttail communications spectrum sales in 1987. 

In my opinion, the 1987 broadcasting group sales volume of $4.6 billion, largely 
he purch^es of the Taft, Storer and Heritage television stations, is unlikely to con- 
dnue at such a high level. (Over the past five years reported group annual sales 
TOlume has averaged $1.6 billion.) 

I estimate that mass media station transactions will be approximately $5.5 billion 
in 1988 and $6.0 to $6.5 billion in 1989. While these estimates represent a decline 
From 1987, the^ are equivalent to the industry's previous highs in 1985 and 1986, 
However, even if group sales volume diminishes to these levels, mass media transac- 
dona are likely to constitute at least two thirds of the total communications spec- 
trum transaction volume over the next two years. The broadcast industry will be 
responsible for the lion's share of proposed charges for the use of the spectrum, 

B. How are mass media properties valued? 

Unlike some capital intensive industries where asset replacement or book value 
may be indicative of fair market value, a broadcast station's intrinsic worth is 
rarely measured by the "book". A broadcast station's value is invariably determined 
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from its "operating casli flow"' potential. This income approach to value is beat cal- 
culated using a discounted cash flow (DCF) model of expected revenues, expenses 
and earnings projected, generally, over ten years. For mature properties that al- 
ready provide a consistent positive cash flow, the value is often ballparked as a mul- 
tiple (8 to 12 times, depending upon the type of property) of existing cash flow. Also, 
since broadcast station transactions are a matter of public record, appraisers often 
use the recent transaction prices of similar station facilities in similar markets as a 
benchmark. 

Other communications companies — cable, paging, point to point and cellular are 
also evaluated from their existing or potential cash How. However, since some of tte 
newer communications technologies, such as cellular, have yet to attain stable cash 
flows, a variant of the cash flow multiple approach, value per subscriber, is often 
used to estimate their potential value. The value of a cable system, pacing sjistem or 
cellular system, then, is often expressed as "value per subscriber" or VEdue per jw 
tential subscriber." While such a valuation is clearly less precise than that provided 
by a discounted cash flow analysis, a subscriber multiple is a reasonable quick and 
dirty technique te employ to value such undeveloped businesses. 

Obviously a number of outside circumstances affects the cash flow value of a 
broadcast station. An extreme example is a property with a Ucense under challenge. 
In such a circumstance the property cannot be sold without an FCC waiver, so a 
broadcast stetion with a challenged license must be valued at a considerable dis- 
count from ite value with no license encumbrance. At the other end of the "outside 
circumstance" spectrum, a property in a highly desirable, high growth market, like 
Orlando, will sell for a substantial premium over a stetion in a less desirable 
market. In the radio sector, FM stetions with their commanding and growing audi- 
ence appeal, trade at a premium over AM stations. A stetion with seller financing 
will transfer at a greater price than a stetion that requires substantial bank fmanc- 
ing (particularly when funding is tight), A group of stetions in the largest markets, 
such as NBC, CBS, or ABC-owned stetions, will sell at a premium because they offer 
the purchaser immediate and significant market reach. Quality facilities in markets 
like New York, Los Angeles and Chicago also tend te trade at market premiums 
because of the importence of these markete to any group owner. The Tribune Com- 
pany, for example, paid an above market premium of at least 20 percent, in my 
opinion, when they purchased independent television stetion KTLA (Lob Angeles) 
several years ago for $510 million. 

There are. of course, other circumstences that may affect the value received for 
any individual broadcast stetion sales. The intrinsic value of each property, howev- 
er, is first measured by ite profit or cash flow potential, 

C, What assets are purchased in a broadcast stetion media transaction? 

There is a common misconception that the purchaser of a broadcast stetion 
simply acquires two assets, (1) the tangible physical assets necessary to broadcast 
and (2) the FCC authorization to broadcast. In fact, the purchaser <k a station ac- 
quires a bundle of intengible assets along with the physical plant. 

For an established stetion the purchaser is also paying for the cost of building, 
testing and steffing the operation (going concern). He is also purchasing the sta- 
tion's program format, contracts with talent or management that make stetion per- 
formance above average, other executed contracts or leases, financing agreements in 
place, any network aifiliation, esteblished sales relationships and sales contracts al- 
ready on the books. The purchaser is also buying market position and, in some in- 
stances, entry into a market with unusually dynamic growth prospecte. And. of 
course, the buyer is acquiring that most important asset, the license to broadcast 
Frazier, Gross & Kadlec routinely assesses the value of these intangibles for the 
owners of broadcast properties. 

Obviously, the composition and value of both the tai^ble and intangible assets 
vary substantially from stetion to stetion and market to market. The veJue of fixed 
assets depends upon the size of the facility, the extent to which the physical plant 
(land, buildings and technical equipment) is leased and whether or not the station 
was required to construct a tell transmitting tower. The intangible assete also vary 
substantially from property to property. Their composition depends upon the operat- 
ing style of the previous management and the characteristics of the market and iU 
competition. 

Throughout the 1980s, Frazier, Gross & Kadlec has found that a broadcast sta- 
tion's license represents, on average, twenty to thirty percent of the value of asseta 



' Broadcast operating cash flow ia income prior W charges for depreciation, amortizatiaa, ii 
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of a mature, well-establiehed station. There ie a substantial range around that aver- 

%, however. For example, we have appraised radio stations in recent weeks in 
ch the license value was as little as ten percent of a station's selling price, and 
as much as forty percent. Typically the license represents a greater percentage of 
value for large market broadcast stations and less in smaller markets. 

The essential value of an FCX) license is understated in this sort of analysis, how- 
ever. The value of all station assets, tangible and intangible, is clearly and substan- 
tially diminished if there is no right to broadcast. While land and buildings may 
retain all of tbeir value, the technical equipment value is likely to decrease to about 
25 percent of its replacement value because of the thin market for used broadcast 
equipment. A transmitting tower would become worthless, as would intangible 
aaaeta associated with sales relationships, management and market position. The li- 
cense to broadcast is indispensable and in that context, the relative value of a li- 
cense is certainly much greater than half the value of the enterprise. 

D. Who will be most effected by a charge for the transfer of spectrum use? 

During the past live years approximately 5,700 broadcast station transactions 
have generated nearly $25 billion for the sellers of the stations. The average broad- 
cast station sale was $4,3 million. 

Once again, averages are deceiving. A handful of very large market transactions, 
such as the purchase of KTLA in Los Angeles for more than $500 million, or the 
more recent sale of the Storer and Taft groups drive sales and averages upward. 
The more typical transaction during the last ^ve years was a radio station with a 
value below |1 million. 

BROADCAST STATION TRANSACTIONS— 1983-87 
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Since 1983, more than 4,700 (83 percent) of the 5,700 broadcast station transac- 
tions were "pure" radio station transactions, that is radio stations that were not 
sold as a group purchase with television stations. The average sales price for these 
4,700 "pure" radio stations was $1.2 million — and with some large market radio 
properties selling in the tens trf' millions, it is reasonable to assume that most radio 
bransactions were for $1.0 million or less. In my judgement, more than half of the 
botal industry transactions during the past five years could be characterized as 
' 'small radio station deals". 

The "small radio station deal" by its nature attracts the individual entrepreneur, 
Lncluding the first time owner-operator. Many of these individuals do not have other 
radio stations to secure their financing. TVpically they are fully leveraged and must 
.ook to other investors or lenders to underwrite their acquisition. As high risk bor- 
r-owers, their capacity to raise funds is limited. 

Mass media spectrum transactions, therefore, fall into two very different catego- 
ries. Th/B large corporate, large market transactions account for most of the dollar 
exchange. The Tail, Storer and Heritage transactions alone, for example, made up 
nearly naif of 1987 mass media transaction dollar volume. 

On the other hand, the smaller, under $1 million radio station sale made up more 
Lhan half of the number of 1987 media trasactions. 



Currently, and for the foreseeable future, mass media will account for two-thirds 
to three-quarters of total communications spectrum transactions. Mass media trans- 
actions, which reached a historic high of $7.5 billion in 1987 as the result of three 
major television group sales, are likely to diminish to $5.5 billion to $6.5 billion in 
19^ and 1989. 

Communications properties' values are based upon their cash How potential and 
values will increase as cash flow increases. Tangible assets often represent less than 
half of the asset value for these businesses. 
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The purchaser of a broadcast statioii acquires a bundle of intangible awets aloog 
with real eatate and equipment and the FCC license. These assets range from con- 
tracts to leases to market characteristics to going concern. The relative value of the 
license in purchase price allocations ranges widely, but has tended to fall in a 2D 
percent to 30 percent range. However, without a license to broadcast, the other tan- 
gible and intangible assets are greatly diminished. In that context, the PCC licenae 
value would usually well exceed half of the value of the facility. 

Mass media transactions have two predominant characteristics. Most of the reve- 
nue volume is the result of a handful of laige companies purchasing quality broad- 
cast stations in large, desirable markets. The number of transactions, on the other 
hand, is dominated by small companies or entrepreneurs purchasing a radio station 
with a value of less than $1.0 million. 

Questions op Senator Inouye and the Answers 

Question. You indicate that small licensees will be hardest hit by the transfer fee. 
How would small licensees be affected by an annual fee? 

Answer. My testimony demonstrates that most mass media transacticMis were 
small radio station sales. Since !983, nearly 4,750 (83 percent of total mass media 
transactions) were for "pure" radio stations. The totals do not include those radio 
stations that were sold along with television stations in a mixed transaction. 

The typical sale, then, is a small radio station, not the large, highly visible, highly 
publicized hundred million dollar television station transaction. It is the snudl radio 
transaction that will be most affected. 

Relatively small radio transactions tend to attract the small investor and first 
time broadCBSt entrepreneur and th^. financing of the "smaller" tranaactians ia 
more difficult. There are two reasons for this. First, most experienced broadcoBt 
lenders do not participate in smaller transactions bet^use their return is not com- 
mensurate with the risk of the loan. Also, the small license holder has fewer re- 
sources, is more highly leveraged and is a more risky bet than the larger companies 
that engage in the larger transactions. 

I feel, therefore, an additional two percent fee will prove more onerous fbr the 
small investor. The fee will make some highly margined deals uneconomic and kill 
the potential transaction. In some instances it will force the entrepreneur to find 
additional subordinated financing which, if available, will be at the cost of substan- 
tial owner/ operator equity. In either ev^ntuahty, a disproportionate number of 
small investors will be adversely affected. 

Question. How would an annual fee affect larger broadcasters? 

Answer. For the most part, larger broadcasters face the same funding and return 
on investment requirements as smaller investors. Obviously, a two percent fee rep- 
resents a much more significant amount in multi-million dollar transactions. Lane 
investors, however, have greater resources and superior borrowing capacity to tM 
individual entrepreneur. In ray opinion, a much smaller percentage of the potential 
"large" sales would be killed by a transfer fee, although some lArge transactiou 
would not survive the additional costs. 

The signiTicant impact of even a small fee on present and future broadcast trans- 
actions will occur for several reasons. Primary among these is that the broadcast 
economy (primarily the television sector) is undergoing fundamental structursl 
changes and radio and television station operations have emerged in the late 19811a 
as "mature" businesses. Until the early 19gOs, the amount of direct (other broadcait 
stations) competition for market share and indirect (cable televisio, video cassette 
recorders, satellite transmissions) competition for the advertiser and audience wat 
limited and predictable. Station values were bid up to record highs in the eari; 
1960s and broadcast investors found themselves negotiating for station propertiee Bt 
higher and higher prices. During the past five years, new independent statiwis have 
been constructed in most of the top 100 television markets. Even radio competitdoD 
's becoming more intense as marginal stations upgrade their signal strength and 



programming sophistication. 

TTie allocation of national advertising e__, „ 

broadcast adveriising has experienced lower annual growth rates uian in the past 



e allocation of national advertising expenditures is also changing. Since 1985 



due, in part, to fractional ization of these expenditures by cable television and barter 
syndication programming. The repeal of General Utilities by the 1986 Tax Act has 
further diminished the acquisition /divestiture incentive for both buyer and seller. 
All of these factors combine to minimize the upside cushion that investors relied 
upon in the 1970s and early 19808 to justify aggressive bidding for broadcast sta- 
tions. The upward spiral values and number of transactions has come to a halt. 
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In ahort, there is simply less "give" to pricing in today's mature station business. 
As a result, broadcast station investors now more rigorously analyze return on in- 
vestment, Imowing that the extraordinary year-to-year, across the board leaps in ap- 
preciation, so apparent earlier in this decade, are unlikely to occur again. In this 
environment, a relatively small change in investment, revenues, operating expenses 
or transaction costs can signiiicantly alter the attractiveness of a station acquiai- 

Queation. Do you believe that the two percent fee will serve as a deterrent to li- 
cense trading? 

Answer. In reply to previous questions, I have stated that the fee is likely to have 
an adverse effect upon both large and small transactions and the smaller transac- 
tions are likely to be most seriausly affected. There have been an average of 950 
"pure" radio transactions annually over the past five years. It is impossible to pre- 
dict with any precision just how many transactions a two percent (or greater) would 
eliminate or just how much equity would be sacrificed to mezzanine lenders to fund 
this incremental cost. Much of the impact depends upon the availability of capital 
for broadcast station acquisitions and the willingness of the lenders to "stretch '. In 
June 1988, broadcast lenders are not stretching as they were earlier this decade. 

In my judgment, assuming that current ti^t lending conditions do not improve 
and the i»x structure remains constant, the two percent fee will either eliminate or 
substantially dilute the primary investor's equity share of 200 to 300 small radio 
stations deals annually. And the fee may also kill 10 m^or transactions each year. 

The effect of any single factor upon the volume of broadcast station transactions 
is difficult to calculate. I have already identified the availability of capital and tas 
reform as two such factors. There are many other variables that also affect the 
volume of transactions: r^ulatory climate, interest rates, health of the advertising 
economy (both national and local), economic health of the local marketplace, a 
changing competitive environment, and the cost of transactions (legal fees, broker- 
age fees, transfer fees, state and federal taxes, for example). 

In 1981 and 1982, high interest rates kept the number of station transactions 
below historical averages because buyers could not afford leveraged transactions 
and sellers were unwilling to sell for bargain prices. The reduction in interest rates, 
combined with deregulatory stance of the FC£ and Wall Street's perception of 
broadcasting as a "hot industi?" fueled demand and substantially increased the 
number of transactions in 1983. 1984 and 1985. The tax revision spectre helped 
mnintnin that demand through 1986 and into early 1987. 

Question. How will a four percent fee affect station trading? 

Answer. It is my belief that a four percent fee will prove a significant deterrent to 
the larger transactions. A two percent fee will weed out many marginal smaller 
transactions, as already discussed. A four percent fee, which is equivalent to a one- 
half multiple of operating cash flow, will make more of the larger transactions un- 
economic. Sellers, wedded to traditional multiples of operatinc cash flow as a funda- 
mental measure of value, will resist scaling down their asking prices, and some 
transactions will not occur. 

Thus, a four percent fee would, I believe, have a disproportionately heavy impact 
upon the latver transactions. 

Question. How would an annual fee affect non-broadcast users of the spectrum? 

Answer. The spectrum fee will probably have a lesser effect upon the non-broad- 
caat spectrum users. There are three reasons for this. First, except for transactions 
involving satellite launches, the costs of non-broadcast spectrum businesses are 
smaller and the fees will be proportionally smaller. Second, the new technolg^ 
OBers of the spectrum — such as cellular radio — are emerging businesses with a sufli- 
dently positive upside growth potential to absorb the impact of any such fees. These 
newer technologies are like television station operations of a decade ago when limit- 
ed competition, a consistently healthy broadcast economy, and a strong demand for 
broadcast stations helped to assure success. 

The final reason that these newer technologies will feel less impact of a transfer 
fee is that this emerging communications sector is the target of a few lai^, well- 
heeled (xtrporations with the resources to absorb the fees. 

Question. Will these fees harm the marketplace? 

Answer. If by marketplace, one means the volume of buyers and sellers vying for 
broadcast station jproperties, the fee will reduce the pool of buyers. If marketplace 
means the level oi aiivertising expenditures available for the stations in their mar- 
kets, the answer is yes, theoretically it will cause some harm because the fee will 
prove a barrier to entry for some new operators that may be able to manage and 
market the station better than existing management. The extent of this impact is 
virtually impossible to estimate. However, it would certainly be small. 
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Question. Would you recommend a eliding scale fee, higher for large tronaactioiu, 
lower for amaller transactions? 

Answer. Assuming that a spectrum fee applied to communications busineas trans- 
actions is appropriate, I feel that a lower fee on smaller transactions would prove 
less disruptive to the small deal flow and would allow the small, new-to-broadcait 
entrepreneur/owner better access to the industry. If the fee were entirely eliminst' 
ed for all transactions of less than $1 million, the loss in annual fees, in my judge- 
ment, would approximate 3.0 million annually. This would be the cost of maintain- 
ing the current entre to this industry for the small investor. 

I do not recommend, however, increasing the fee on larger transactions as a guide 
pro quo. For reasons previously discssed, I feel that any increase in fees will have a 
deterrent impact upon even the larger transactions. 

Question. How much does it cost to construct radio and television stations? 

Answer. A television station, with modest but adequate facilitim, can generally be 
constructed today for as little as $4 million to $5 million. This coat would include 
land, a small general purpose building (15,000 sq. ft. or less) adapted to televisiDii 
requirements, transmitting equipment and broadcast studio equipment. A very tall 
tower (2,000 ft.) will add another one to two million to the cost. A large market tele- 
vision station, located in a city center and fully equipped for major news and pro- 
duction requirements will cost upwards of $10 million to construct, the total ciwta 
depending upon the size and quality of the technical facility, the cost of land and 
btuldii^, and the transmitting tower requirements. 

Radio stations require much less space and equipment. The cost of the building 
these facilities will vary with the costs of land, building and towers required, but, on 
average, a radio station can be constructed today for as little as $250,000 to as much 
as $2,000,000, depending upon the technical configuration, size and location of the 
building and extent of the start-up costs. 

The cost of constructing the hard assets of a broadcast station is only part of an 
owner's investment, however. In order to achieve its optimum market position, a 
broadcast station operator must secure professional broadcast talent, sales personnel 
and an administrative staff. It must cultivate relationships with advertlBers as well 
as with community interest groups. It must invest in promotion and progranuning. 
All of this effort requires an investment in time and money. For example, in a large 
market it is not unusual for an independent television station to maintain a |50 
million or more investment in programming. 

Question. How much spectrum used by terrestrial services is used by the broad' 
casters? Cellular? Private radio services? 

Answer. 1 do not present myself as an expert in broadcast technoloey. However, it 
is my understanding that the spectrum use is roughly allocated as follows: 
Radio: urn 

AM hand 1 
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On the surface, then, the UHF television band "uses" approximately two-thirds of 
the terrestrial s|>ectrum available to broadcast, cellular and private radio businese- 
es. That conclusion is simplistic, however. It assumes that all MHz bands in the pri- 
vate communications spectrum are equal when, in fact, technical characteristics 
vary substantially from the low end to the high end of the hand. It does not account 
for private radio which shares both the UHF television band as well as some higher 
frequencies. It excludes certain broadcast auxiliary services (microwave links , 
remote pick-up channels, short wave, microwave ch^mels and MMDS and IFTS). 

Finally, such a comparision of the allocation of spectrum space ignores both the 
numbers of people seiVed and the public service provided by one area of the spec- 
trum (broadcast) vis-a-vis another spectrum (cellular and private radio). 

Question. Do licensees usually sell the assets with the license? 

Answer, In typical broadcast station sales, whether structured as "asset" or 
"stock" transactions, the purchaser acquires all tangible and intangible assets, in- 
cluding the license. 
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lliere have been only a handful of transactions during the last two decades in 
which the license was sold separately from other asaetfl, and meet of those were for 
stations in serioua &iancial distress or whose licenses were in jeopardy. 

Question. What percentage of the sale price do technical equipment (including 
buildings and land) and intangible assets represent, on average? 

Answer. A Frazier, Gross & Kadlec analysis of hundreds of mature, well-estab- 
lished broadcast station transactions during the 19808 found that, on average, 
twenty to thirty percent of the total asset value represented the value of the license. 
There was, however, a substantial range around that percentage. This y«ar, for ex- 
ample, we have appraised station licenses that represented as little as ten percent of 
the station's value, and as much as fifty percent. Typically the license has a propor- 
tionately higher value in lai^e markets and lower value in smaller markets. 

Question. What percentage of the sale price do the license and tangible asset, in- 
cluding technical equipment, represent? 

Answer. The license and tangible asset components are of greater relative value 
in small markets and of less value in large markets. In general, the tangible assets 
and license represent one half to two thirds of the asset value of a broadcast station, 
with the gap filled by the various intangible assets described in my testimony. 
There are circumstances, however, where the combined value of the license and tan- 
gible assets represents less than half of the facility's value. This usually occurs in 
large, desirable markets where a premium is paid for a broadcast property. 

AFTERNOON BESSION 

Senator Inouye. The hearing will please come to order. 

We now resume our hearingB on S. 1935. Our first panel consists 
of Mr. Henry GeUer, former Assistant Secretary for Communica- 
tions and Information, who is now with the Weishington Center for 
Public Policy; Mr. E. William Henry, former FCC Chairman and 
presently on the boeird of PBF and WETA; and Ms. Red Bums, 
Chair and former member of the Carnegie Commission, presently 
Chair of the Interactive Telecommunications Program, Tisch 
School of the Arts of New York City. 

Welcome. 

Shall I call upon Mr. Geller first? 

STATEMENT OF HENRY GELLER, WASHINGTON CENTER FOR 
PUBLIC POLICY 

Mr. Gelleb. Thank you, Mr. Chairman. I strongly support the 
bill. In view of what has already been testified to this morning, I 
will be very brief 

First I would just like to say that public broadcasting does serve 
a very vital function in this country. Mention was made this morn- 
ing about Disney Channel and Nickelodian, and they are very 
worthwhile; but it is public broadcasting that serves 90 percent of 
the population with free service, and that is critical, I think, par- 
ticularly in this globally competitive world we are in. 

That is the service that brings us the educational and informa- 
tional programming for children. That is the service that brings us 
in-depth information programming that is so important to a democ- 
racy, and that brings us cultural programming for minorities. 

Now, based on this morning's testimony it is clear that the fund- 
ing for it has been inadequate. You, yourself, Mr. Chairman, men- 
tioned the sums for the other countries, such as the United King- 
dom and Canada. It has also been made clear this morning that we 
have a defect in the system. We finessed the long-term stable fund- 
ing, and it is time to deal with that, long past time. 
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I rect^nize there are several ways to do it. Carnegie One made 
proposals. Carnegie Two made proposals. There is a spectrum auc- 
tion proposal, and I have supported that. I think from the b^in- 
ning it would have made a lot of sense, for example, to auction cel- 
lular licenses. Instead of Mr. Kluge being a billioniiire, the govern- 
ment would have gotten the money for public broadceistii^. 

As Senator Rollings pointed out, there is no political and practi- 
cal support for that. I have made proposals to der^ulate radio. 
There are 10,000 radio stations, and in lieu of being a public trust- 
ee, let us tf^e money. If you took a 2 percent spectrum usage fee 
from all radio stations, you would get about $140 million for public 
radio. There is no support for that. 

So when we go off on alternatives like that, they are not really 
alternatives. We are reaUy just punting again and delajdng what 
we ought to get to. 

What is before you in the bill is practical, is doable and, there- 
fore, that is why I strongly support it. 

The other tlui^ that I would just like to say is that it is very 
appropriate to take it from transfers of spectrum. The spectrum is 
in very short supply. That was made clear in your report on the 
fairness doctrine where you listed 142 comparative hearings, 47 ap- 
plicants for one FM frequency. 

There is a b^ fight going on continually between broadcasterB 
and Ifmd mobile over IJHF, and it will intensiiy when you get to 
high definition television. 

As Senator HoUings said, it is time now to get some share of that 
scarcity rent back and dedicate it to a very l<%icaUy public interest, 
public broadcastii^. 

There is one last point, if I may go over it just a little bit. While 
I believe that everything I have said is a basis for acting, I do want 
to point out, having read the NAB statement of Mr. Fritts, that the 
NAB seems to want it both ways. Here, they are saying that they 
render a great public service; therefore, it is not right to put a fee 
upon them. 

But when we deal with them on children's television, which is up 
now before the House, they say you cannot put in smy obligation 
that the commercial broadcaster has a duty to render overall edu— 
cational service to children. 

When we deal with them as to comparative hearings, we said 
that the comparative hearii^ makes no sense, let us get rid of it; 
but it was supposed to spur meritorious service. Let us put that in 
as a standard. The answer is no, they do not want that. 

When we deal with them on trafficking, they support prmoeals 
that there be no antitraf!ickii^ provision put in. Now, a trafncker, 
Mr. Chairman, is trying to run up the price of the station and seU 
it. He is not interested in public affairs, public service, putting on a 
worthwhile program for children. He is interested in getting his 
money back and maximizing his return. It does not seem to me to 
make sense to say that is in the public interest. 

I notice here that Senator Packwood has returned, and I would 
8a^ one final thing on that. In the NAB statement it says that the 
feimess doctrine should be done away with. They approved that 
Let us put aside. Senator Packwood, whether it is constitutioneil or 
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not. That is in court for briefing. The courts are the ones that will 
render that decision. 

The thing I want to emphasize is that if you eliminate the fair- 
ness doctrine, you have really eliminated the public trustee 
scheme. It means that a station in Jackson, Mississippi can get on 
and now say, "I am a segregationalist. I only want to put on the 
segr^ationalist point of view. You must renew me." 

It does not make sense, then, to say that he is a public fiduciary. 
He is not. It means that a station could say, "I only put on people 
if I get money for it. If there is a proposition filed, I will put on the 
side that has the money, I will not put on the other side." You 
then end up with a system of propaganda stations. The unions get 
a station, business gets a station, and you can argue that this is 
robust wide-open debate, but it is not the scheme Congress adopted. 
It is not a scheme of public trustees. It is an entirely different 
scheme. 

So what I am saying is that if the broadcaster has to render com- 
munity issue-oriented programming but it only has to be the views 
with which he agrees or for which he gets money, that is not a 
public trustee. If that system falls because it is unconstitutional, 
then we have to get on with spectrum auctions; we have to get on 
with substantial spectrum usage fees, we have to recognize what 
we are doing. 

I am saying that the broadcaster cannot have it both ways. He 
cannot come before you and say, "Do not do anything to me; I am a 
public trustee; I render public service," and at the same time say, 
"Let us knock off the fmrness doctrine." There is no such thing as 
a surgical strike on the fairness doctrine. Senator, 

Thank you. 

Senator Inouye. Mr. Henry. 

STATEMENT OF E. WILUAM HENRY 

Mr. Henry. Thank you, Mr. Chfurman. I, too, have a loiter writ- 
ten statement which I will submit for the record. 

I guess I would like first to state, since I do not get that many 
opportunities, that I have long been a supporter of public broad- 
CEiBting. Going back to the days when I was Cheurman of the FCC, I 
took every opportunity that I possibly could find to urge the fund- 
ing of public broadcasting pretty much in the way that it has come 
about. That was in the days before there was any Federal money 
for programming and operations. It was merely for facilities. 

Once I made a major speech to commercial broadcasters solely 
on the subject of educational broadcasting, which probably was the 
first and the last time that the FCC Chairman ever did that. 

I also had the pleasure, as you can tell from this morning's testi- 
mony from Mr. Friendly, along with my partner, David Ginsburg, 
of representing the Ford Foundation and Mr. Friendly. I, too, wrote 
him notes when he was testifying. So I have seen that end of 
things, and now, as you noted, I am on the PBS board. 

I think all of the witnesses have made it pretty clear that we, at 
leeist, think public broadcasting is a unique culturfd institution in 
this country. 
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One aspect that I would like to mention — that I do not believe 
has been mentioned bo far — is the enormous and continuing and, 
again, truly unique contribution that public broadcasting makes to 
in-school education and continuii^ adult education. 

Most people do not refdize the tremendous outreach that these 
programs have. I have seen them developed at PBS. I have seen 
them in my role as Chairman of the Board of WETA here. Years 
Emd years of planning go into those programs. You have to involve 
not only broadcasters and producers but educators and administra- 
tors as welt. 

Those programs, like the others, make good television, but for 
years afterwards they also make good education. That is a particu- 
larly important aspect of public broadcasting which should be em- 
phasized. 

I support without reservation the legislative provisions in this 
bill for a public broadcasting trust fund for all of the reasons, I 
think, that have been said. It is particularly important, at least to 
me, that there is a connection, as Senator Kerry said this morning, 
a nexus between the transfer fee and the use of the spectrum. Why 
should the people who use it commercially not contribute some- 
thing to the noncommercial use of it? 

So I believe there is a very close connection there, as in the case 
of the highways and the airlines. The trust fund is paid for essen- 
tially by the people who use it, and I think it is a perfect analogy 
here. So I think this is a fine idea whose time has come. 

It is also important to find a source of additionfU Federal funding 
via the trust fund mechanism that does not add to the deficit 
Since S. 1935 would provide money here, it has that additional ben- 
efit. 

I also support the transfer fee on the sale of licensed facilities, 
but I add in the same breath and in the same sentence that it 
should be coupled with a provision that does away with the current 
license renewal process at the FCC and substitutes instead a two- 
stage proceeding. 

I think that the current FCC process really is an undue and un- 
reasonable and ineffective method. I do not believe that the objec- 
tives of that renewal process are being met. Indeed, as I say in my^ 
written statement, I think these procedures, while they stimulate 
short-range results that are satisfying to industry critics, are trf^ 
little or no long-term value. Indeed, in many cases they promote- 
the kind of broad deception in this process that if engaged in by a 
licensed broadcaster might make his license subject to revocation. 

So what I am urging is that we have a two-step renewal process. 
I think it is fair. I really do not believe the broadcasters could com- 
plain if this transfer fee were imposed upon them if they also 
Etchieved this very important additional legislation. 

I would like te make one more comment, and then I will close. I 
think this echoes what some others have said; that is, that the 
l^al concept of the broadcaster as a public trustee is embodied in 
more than 50 years of communications law emd policy. 

That concept today, because of deregulation, is in a delicate bal- 
ance. I think that the imposition of a fee for tJie exercise of one of 
tntiadcasters' fundfunental property rights, namely to buy and sell, 
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would weaken to some degree the public trustee rationale unless it 
is coupled with the removal of a comparable burden. 

In order to retain the public trustee concept, which I strongly en- 
dorse, it is important not to tip the scales in the wrong direction. 

I sympathize with what Henry Geller said about the fairness doc- 
trine. I do believe, however, that with or without the fairness doc- 
trine, the public trustee concept csin and should be retained. 

Thank you very much. 

[The statement follows:] 

Statement ov E, Wiluam Henry 



I. BACKGROUND 

I have Btrongiy supported non-commerciHl, educational public radio and television 
since 1963 when I was named Chairman of the Federal Communications Commis- 
gion by President Kennedy. In those early days of public broadcBsting 1 took every 
opportunity to ur^e the adequate funding of this medium from a variety of public 
and private sources, including a fair share of federal taxpayer dollars. 

After leaving the FCC in 1966, I Joined the Board of Directors of the National As- 
sociation of Eklucational BroadcasterB and in that capacity testified before Chairman 
Pastore of this Subcommittee in enthusiastic support of the Public Broadcasting Act 
of 1967. That legislation for the first time authorized the expenditure ^ federal dol- 
lars for public broadcasting programming and day-to-day operations. 

Since then, as a lawyer in private practice in Washington and in addition to com- 
mercial communications clients, I represented the Ford Foundation during the 
period of its most generous support for public broadcasting. 

I am currently a member of the Board of Directors of PBS, the Public Broadcast- 
ing Service, and last year chaired its Committee on Program Policies and Proce- 
dures which produced revised program guidelines for the system. I am also a 
member of the Board of WETA, the licensee of public stations WETA-TV and 
WETA-FM here in Washington, where I recently completed a four-year term as 
Board Chairman. 

1 appear before you today, Mr. Chairman, as a private citizen with an abiding in- 
terest in public broadcasting, one of our country's most effective instruments for 
public benefit. 

II. WHY PUBUC BROADCASTING NEEDS A TRUST FUND 
To move directly to the bottom line of today's proceedings, I strongly support leg- 
islation to create a Public Broadcasting Trust Fund, For reasons discussed later, leg- 
islation adopting fees on transfers and assignments of radio spectrum licenses 
should be coupled the adoption of a new, two-stage license renewal procedure at the 
FCC. L^islation combining these features would be beneficial to public broadcast- 
ers, fair to commercial broadcasters and greatly serve the public interest. 

Public broadcasting's history is much like the history of the Trojan Wars and the 
homeward journey of OdysseuE, even though it has had to fight longer than the 
Greeks and hasn t yet spent its limited funds on a wooden horse. It took fifteen 
years^from the FCC's set^aside of non-commercial, educational radio and television 
channels in 1952 to the landmark Public Broadcasting Act of 1967 — for the Congress 
to make federal funding of public broadcasting programs and operations a firm na- 
tional policy. 1967, however, was merely the beginning of public broadcasting's odys- 
ley. Since then, it has been tempted by Circean calls for reliance on commercials or 
commercial-like underwriting. It has struggled against Cyclops in the form of 
myopic presidential vetoes and rescission requests. It has steered precariously be- 
tween those critics who would smash public broadcastins on the Scylla of irresponsi- 
bility in the name of provocative programming, and others who would drown it in 
boredom in the name of fairness. 

In short, public broadcasting's life has been a series of battles during a long, 
tough journey to attain its present position. It would not have come this far without 
faiaighted Congressional leadership, past and present, and the fundamental good 
will and approval of the American people. Though not yet home, public broadcast- 
ing, thanks to those twin pillars of popular and political support, is on the brink of 
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becoming one of our enduring cultural institutions. What it needs for the last 1^ of 
the journey is a permanent source of adequate financial support that only a tniat 
fund can provide. 

Public broadcasting revenues today approximate one billion dollars. While these 
revenues are a measure of the public system's success, they also reflect public 
broadcasting's still emerging status. In comparison, combined revenues of the com- 
mercial broadcasting andcable industries are approximately 50 billion dollars. 

It is important to note that only twenty percent of public broadcasting's total op- 
erating dollars comes from the U.S. treasury. In terms of value received, this may 
be the federal government's best buy. Certainly the contribution of public broadcast- 
ing to the fabric of our society is immeasurable. 

Those of you in Congress who follow this area are well aware of public broadcast- 
ing's unique ability to inform, to enlighten and to enrich our lives- You have often 
been cited to programs of unmatched excellence, each of which evokes a wellspring 
of positive response. These include regularly scheduled programs or series like the 
MacNeil — Lehrer Newshour. Washington Week in Review, Frontline, Firing Line, 
Seasame Street. Nova. Reading Rainbow, American Playhouse, Live From the Met. 
Masterpiece Theatre and, in radio, Morning Edition and Prairie Home 
Companion. . . . The list goes on. 

You also know the startling statistics demonstrating the relative size of public 
broadcasting's audiences, A single public television performance of a drama or other 
artistic performance often reaches more people than have attended all live perform- 
ances of that particular work in its entire previous history. Yet those audiences are 
not lar^ enough to support the same programs on commercial networks. Without 
public broadcasting, these programs would either not be televised at all or be viewed 
only on limited cable outlets by those who could afTord to pay for them. 

What is not so obvious and. therefore, needs to be particularly emphasied. it 
public broadcasting's uniquely valuable contribution to in-school education and to 
the many formal programs of continuing adult education throughout the country. 
The ability to do careful long-range program planning is especially important as 
public broadcasters try to maximize the value of their educational programs. Pro- 
grams such as the Brain; The Constitution; That Delicate Balance; Eyes on the 
Prize; and Vietnam: A Television History have an impact that goes far beyond the 
first broadcast for the television audience at home. Such programs are made avail- 
able as telecourses for high school and college credit— both to students in classroonu 
and for adult learners at home. 1300 colleges and univereities are working in part- 
nerhsip with local public television stations and PBS to make these courses avail' 
able — to hundreds of thousands of students for credit each year, and t« millions 
more who watch informally to enhance their own education. 

A typical example is the series Congress; We the People, produced by our local 
station WETTA with funding support from the Annenberg/CPB Project. The coune 
includes a full set of print materials for educational use: a choice from one of three 
textbooks, a study guide for students, and a faculty /administrative guide. Such a 
program is good television when it first appears . . . and it is good education for 
years to come. 

Achieving that kind of educational impact requires time and money. The educa- 
tional application must be developed at the start, not as an afterthought. That re- 
quires painstaking research and careful planning over a period of years in comunc- 
tion with television producers, curriculum specialists, and educational researdiera. 
If funding is uncertain from year to year, fluctuating with the fortunes of politics 
and the economy, it is very difficult to undertake such long-range projects. 

If, then, public broadcasting's track record provides rather clear justification for 
adequate and dependable financial support, why doesn't the forward year funding 
process now in place fully satisfy this need? Why does public broadcasting need a 
trust fund? 

The reasons why a trust fund will have greater long-term benefits than the 
present system can be summarized in five words: insulation, sufficiency, predictabil- 
ity, incentives and diversity. 

Insulation means protection of public broadcasting program producers and distrib- 
utors against the undue influence of funding sources; in this case, the federal gov- 
ernment. The strict need for such protection is self-evident, particularly to the mem- 
bers of this SulKommittee and the public broadcasting community. No one has yet 
put it better than Senator Hu«h SCott in the course of debate on the 1967 Act "I 
. . . will . . . support the insulating process" [of a separate Corporation for Uie dis- 
bursement of federal funds]." he said, "because I want the electricity that could flow 
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tfarouah this system to shock, but I don't want those who are shocked to turn off the 
juice. 

A trust fund would be both a repository of federal funds and, if funded beyond 
current year requirements, a source of additional sums in the form of earned inter- 
est. It would be an ideal vehicle because its reserves would not flow back into the 
general treasury if unused at the end of a fiscal year. Most importantly, a trust 
fund would represent more of a commitment to long-term funding than forward 
year annual funding. Congress would retain, moreover, as it should, a d^ree of con- 
trol over the trust fund because, under S,1935. monies deposited in the trust fund 
could be spent only after appropriations enacted each year for that purpose. Con- 
greea would also retain general oversight responsibilities for tlie manner in which 
monies disbursed from Uie trust were being used by the public broadcasting indus- 
tey. 

For similar reasons, tfoth the sufTiciency and predictability of federal funding 
would be increased by the trust fund mechanism. The creation of a special trust 
fUnd, funded or partially funded by new sources of federal revenue, would provide 
additional assurance that the federal government's commitment to public broadcast- 
ing is long term and that federal funds for this purpose would be available on a 
more predictable basis. For these same reasons, and because the trust fund mecha- 
nism is also likely, over the long term to generate interest, the sufficiency of federal 
funds would be made more likely. 

The increased insulation, predictability and sufficiency of federal funds made pos- 
sible by the creation of a special trust fund would provide, I believe, additional in- 
centives for non-federal funders to increase their financial commitments to public 
broadcasting's. Why shouldn't local and national corporate underwriters and state 
and local governments be motivated to increase their contributions in the light of a 
larger, lietter insulated and more predictable financial commitment by the federal 
government? Logic and experience would have it no other way. Moreover, given an 
environment improved in all of the forgoing respects, public broadcasters would 
also have greater incentives to help meet their long-term financial needs. The result 
would be better foward planning, greater financial commitment to pn^ram produc- 
tion and physical plant and, in the end, more efHcient operation and higher quality 
programming. 

Finally, the creation of a trust fund would improve public broadcasting^s diversity 
in several important ways. Additional incentives for non-federal funding should 
result in a greater variety of program funders and, ultimately, of programs avail- 
able for broadcast. Further, the availability of more money from a greater variety of 
sources should stimulate producers, including local public radio and television sta- 
tions, to make a greater commitment to a greater variety of prc^ams. The enhance- 
ment of local stations' ability to produce locaUy-oriented programs would be a key 
benefit because local stations, each with a strong local identity and community con- 
nection, remain the keystone of the public broadcasting system. 



For all these reasons, I believe that a Public Broadcasting Trust Fund is a good 
idea whose time has come. Even if there were general agreement on that subject, 
however, three important questions remain. Fatft, from what source or sources 
should a trust fund come? Second, should trust funds be targeted at amounts that 
would be fully appropriated each year, or should an endownment be developed, the 
earned income from which would ultimately provide all of public broadcasting's fed- 
eral financial support? Third, what sort of le^slative package is both fair and realis- 
tic? 

All else being equal, I would favor the establishment of a public broadcasting 
trasA fund financed out of the general treasury. Unhappily, however, in this as in 
most other cases, all else is not equal. The size and potentially destructive effects of 
the United States' combined annual budget deficit overshadow all of our other do- 
mestic problems. Until drastically reduced, the deficit prevents, as a practical 
matter, proper attention tieing given to the reduction of drug use, the fight against 
AIDS, better education, broader job training and the myriad other causes wortiiy of 
increased federal funding, including public broadcasting. So as not to contribute to 
the deficit, the creation of a public broadcasting trust fund should be financed, at 
least in part, by new revenue sources. 

Reasonable fees for the transfer and assignment of licensed stations, coupled with 
a long overdue change in broadcast license renewal procedures, seems to be the fair- 
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est and meet practical formula for finding adequate tourcee of new revenue for a 
public broadcasting trust fund. 

There are several means for this. While it would be fair, in a sense, to collect aev 
trust fund revenues from an excise tax on the sale of home radio and televiaian sets, 
such a tax might generate no more revenue and, in my layman's view, be more in- 
flationary than a reasonable fee on the sale of licensed facilities. A transfer fee is 
also logical, since it exacts a price for the commercial use of the spectrum in order 
to support the spectrum's non-commercial use. 

Further, the size of the fees which S. 1985 would impose seem reasonable, bothin 
their impact on broadcasters and in terms of the amount of revenue likely to be 
generated. The goal of this legislation, subject to confirmation by further economic 
anal3^is, should be an endowment for public broadcasting, the interest &om which 
would provide sufBcient annual funding on a permanent basis. This would insure an 
optimum combination of insulation, sufficiency and predictability. 

It is not fair or reasonable, however, to impose a new fee on broadcasters without 
removing an existing unreasonable burden from their shoulders. This burden is em- 
bodied in FCK; rules reqiiiring a comparative renewal hearing in which a licensed 
brosdcaBter's past operating record is compared with the paper promises of a new 
applicant. This is neither tiie time nor the place for a thorough discussion of this 
subject. Sufllce it to say that current comparative renewal procedures impoee costs 
and inefficiencies on broadcast licensees far in excess of any real public interest 
benefits. At best, they stimulate short-term results satisfying to industry critics but 
of little or no long-term value. At worst, they promote deception by new applicants 
of a kind which would disqualify a licensed broadcaster doing the same thing. 

Thus, the adoption of a license transfer fee should be balanced by the creatum of 
a two-stage renewal process under which new applicants may seek a licensed facility 
only if the incumbent broadcaster is first found to be disqualified. 

Such a quid pro quo is fair: the elimination of one burden for the assumption of 
another. This exchange also makes political sense. Why shouldn't broadcasters sup- 
port a bill which many people think imposes a fair burden if the bill also eliminate 
a process which many think is anachronistic, unfair and counterproductive? 

Most importantly, the legal concept of the broadcaster as a public trustee, em- 
bodied in more than fifty years of communications law and policy, is currently in a 
delicate balance. The imposition of a fee for the exercise of one of broadcasters' fun- 
damental property rights would weaken, to some d^ree, the public trustee ration- 
ale unleaa it is coupled with the removal of a comparable burden. In order to retain 
the public trustee concept, which 1 strongly endorse, it is important not to tip the 
scales in the wrong direction. 

I sum. Mr. Chairman, 1 support the legislative goal of a Public Broadcast Trust 
Fund without reservation. With the addition suggested, 1 would also suppart the 
transfer tax as proposed in S. 1935. 1 thank you and your Senate colleagues for your 
continuing unwavering support for public broadcasting, and I congratulate you for 
seeking now to further strengthen the system that is a vibrant and vital part of our 

Senator Inouye. Thank you very much. 
Ms. Burns. 

STATEMENT OF KED BURNS, CHAIR, INTERACTIVE 
TELECOMMUNICATIONS PROGRAM, TISCH SCHOOL OF THE ARTS 

Ms. BuBNS. My name is Red Bums, and I was a member of the 
Carnegie Commission on the Future of Puhlic Broadcasting from 
1977 to 1979. 

I really want to speak here about the philosophy and the point of 
view that guided the deliberations of the Commission and the 
values that formed the underpinnings of our approach. Independ- 
ence and long-term funding of the public broadcasting system are 
critical to its ability to play the role its founders intended. 

We believed that there were two main goals in an ideal public 
broadcasting system that can be realized by careful design en both 
structure and finance. Thejr were insulation from political influ- 
ence and long-term substantial funding. 
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This second Carnegie Commission met for almost two years. We 
heard testimony from thousands of people from both inside and 
outside the public broadcasting system, Americans representii^ 
many walks of life who cared passionately about the system. 

From the report, "The future greatness of America lies in the 
strength of this kind of diversity of religious, racial or cultural her- 
itage. Public broadcasting must create an enterprise that attracts 
their continuing aidministration and support if it is to survive and 
flourish. 

"The revelation of diversity wUl not please some; notably, the 
book burners and the dogmatists amoi^ us. It will startle and 
anger others, as well it should. But we have discovered in our own 
time that ai^er yields to an understanding. America needs perhaps 
even more than healing a sense of understanding, somethmg that 
is impossible if we each continue to wall ourselves withm the 
comer of society we find seife, appealing and comfortable." 

Public television hfis done an extraordinary job, given its con- 
straints. It needs the ireedom to explore ideas that may not be pop- 
ular. It has to dig deeper to escape hidden prejudices. 

We Americans have a tendency to believe that we are the best 
and the brightest, and it is that self-adulation and complacency 
which do us a disservice. We need programming that has to sharp- 
en our senses and our sensibilities. 

If public broadcasting is tied to political or financial pressure, we 
are going to have programming that is inofiensive. We will not 
have any searchii^ documentaries about our problems. 

On the issue of long-term insulated funding, we were also in 
agreement. To quote the report, "Public broadcasting as a delicate 
journalistic and creative cannot be regarded as part of the govern- 
ment even though it uses Federal and State funds to accomplish its 
goals. 

"If government finances broadcasting, it must do so in a way 
that provides a sustained fiow of funds with as little political pres- 
sure as the practical workings of a democratic society can guaran- 
tee. The objective is difficult to design and even more diiflcult to 
achieve, as history has proven. 

"Public broadcasting must have reliable sources of funding that 
do not undergo major cuts whenever the political power changes in 
the country. Its independence must be enhanced, not limited, by 
the way the funds are disbursed. "Riere should be a virtujilly auto- 
matic arrai^ement for the system to receive its funds with a 
review of support levels on a predictable multiyear basis. 

"Insulated funding is necessary from an operating point of view 
Eis well. Program development in both radio and television has not 
been satisfactory, largely because the system has been unable to 
plan and develop major projects on a multi-year basis. Lack of fi- 
nancial stability leads inevitably to crisis management, not plan- 
ning, with attendant gaps in the program service and h^her per- 
formance costs." 

There has been a lot of talk about American corporation support, 
and that certainly has been a strength. But everybody understands 
the corporations avoid controversy and will not give money for pro- 
grams that expose serious and uncomfortable subjects. 
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There are exceptions, of course, such eis the ATT support of Mac- 
Neil-Lehrer, but as we heard this morning, that support seems to 
be disappearing. 

On the whole, corporate funders are usually more interested in 
the public relations aspect of their support, and that translates into 
a lack of unconventional, experimental and untested programs. 

In addition, to gear public broadcasting to Coi^ressional approv- 
ed, forces it to have the psychology of a government lobbyist rather 
than the perspective of the broadcaster. It sees Congress out of the 
comer of its eye as an audience for its every programming decision, 
and its leaders always have to calculate what the decision will 
cause in the next funding cycle. 

The short leash to the Cot^ressional budget process is one of the 
major factors that creates bland prc^ramming. Producers complain 
about delays, emd their complaints are justified. It is easier for 
public broadcasting not to make decisions because of political va- 
garies, and projects with bite usually get postponed for years. 

The Carnegie Commission recommended a spectnun fee is based 
on the theory of charging for the use of a scarce public resource. 
We have heard this morning the model of the fees charged by the 
Federal Government for mining, grazing, timber and oil explora- 
tion rights on public property. 

This idea is similar in intent to the proposed l^islation for 
transfer fee. Its purpose was to find an insulated, substantial, 
stable, ongoing source. The Commission was unfuiimous in its 
agreement that long-term stable funding free from political winds 
was crucial. 

While the proposed l^islation differs from our spectrum fee in 
that the spectrum fee would apply to all users of the electromag- 
netic spectrum, perhaps the latter point is that the Commission 
endorsed substantial government fundii^ above and beyond such 
fees. 

In its report, the Commission acknowlet^ed that money alone 
would not solve the problem. We also argued for a reorganization 
of the current public Broadcasting system. We understood: 

The fundamental dilemma that has revealed itself over and over 
again in public broadceisting's brief histoi? and led to the empanel- 
ment of this Commission: how can public broadcasting be organized 
so that sensitive judgments can be freely made and creative activi- 
ty freely carried out without destructive quarreling over whether 
the system is subservient to a variety of powerful forces including 
the government? 

The Commission w£is concerned about the ways the presidential 
appointments system had been used in practice to politicize the 
system. While the Commission, after examining other alternatives, 
favoured the presidential appointments technique we recommended 
profound changes in the structure and nature of those amwint 
mente. We recommended that the Corporation for Public Broad- 
casting be replaced bjs' a new entity called the Public Telecommuni- 
cations Trust. The Trust, a non-governmental, non-profit corpora- 
tion was to be the principal fiduciary agent for the entire system. 
It was to be governed by nine presidentally ^pointed trustees with 
sta^ered, non-renewable, nine-year terms. We recommended that 
the President make his selection from a list of names presented to 
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him by a panel, chaired by the Librarian of Congress, drawn from 
the governmental institutions devoted to the arts, the sciences, the 
humanities eind the preservation of our heritage as well aa two rep- 
resentatives drawn from the system. 

The Commission also wanted to separata programming decisions 
from policy and finance decisions made by the Public Telecom- 
munications Truat. To separate the encouragement of creativity 
from the influences of politics we recommended a new administra- 
tive structure, the Program Services Endowment — the program- 
ming entity. The endowment would have the sole objective of sup- 
porting creative excellence. This second statutory organization 
would be a highly insulated, semi-autonomous division of the 
Public Telecommunications Trust. The Endowment would be gov- 
erned by a 15-member board appointed by the trustees of the 
Public Telecommunications Trust, from candidates nominated by 
the board itself. Three members of the board would come from the 
public telecommunications communities. All board members would 
serve staggered terms of three years, renewable once. Nominees for 
the initial Endowment Board would be proposed to the trustees by 
the nominating panel, with the Chief Executive Officer of the En- 
dowment chosen by the Endowment's Board. Behind the recom- 
mendation was the desire to create a safe place for nurturing cre- 
ative activity. We felt strongly that there must be one place in the 
eiystem that had the freedom to take risks. 

We said: 

The Commission is obviously not advocatii^ the establishment of 
any kind of ministry of culture or propaganda machine that seeks 
"consensus" by the imposition of idealogical orthodoxy. Our vision 
of an independent and innovative public telecommunications insti- 
tution is the antithesis of the monolithic outlook of alt forms of to- 
talitarism. 

We see, instead, the reverent and the rude, the disciplined and 
the rambunctious— a celebration of American freedom in all its un- 
predictable varieties. 

We remember the Egyptians for the pyramids, and the Greeks 
for their graceful stone temples. How shall Americfms be remem- 
bered? As exporters of sensationalism and salaciousness? Or as 
builders of magical electronic tabernacles that can in an instant 
erase the limitations of time and geography, and made us into one 
people? 

TTie choice is in our hands and the time is now. 

Senator Inouye. Thank you very much, Ms. Bums. 

Senator Packwood. 

Senator Packwood. Mr. Henry, in your testimony you define in- 
sulation, and you say insulation means protection of public broad- 
casting prc^ram producers and distributors against the undue in- 
fluence of funding sources; in this case, the Federal Government. 

Let me ask you the same question I asked Mr. Friendly. Would 
you like us not only to set up a trust fund but remove the annual 
appropriations to the trust fund? That is what we do with other 
trust funds, so that the money goes directly from the source, in this 
case the tax on broadcasters, to the trust fund without any govern- 
ment intervention. 
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Mr. Henry. I think my answer would be about the same as his, 
which is it is an interesting idea, and I would have to think about 
it. 

Also, I have accepted, at letist for now, the provisions of this bill 
that indicate that in order for the money to be spent out of the 
trust fund that there would be an appropriation. 

Senator Packwood. Basically, what you want is public iunding in 
the trust fund with as little influence from elected public offioals 
as possible? 

Mr. Henry. That is correct, certainly. 

Senator Packwood. It is an unusual reverse on public account- 
ability, because normally other organizations are accountable to us 
when we take the public's money and say, here, spend it on de- 
fense, spend it on children, spend it on education, spend it on what- 
ever. 

Mr. Henry. Yes, but you do have here the additional feature 
that I suppose is unique; that is, you are talking about a realm of 
ideas and artistic creation, artistic freedom and, therefore, there is 
a difference. 

Personally, however, at least for now, I accept the provisionB of 
this bill which continue to make the expenditure of funds from the 
trust fund, or at least the contributions to the trust fund, subject to 
annual appropriation. 

Senator Packwood. Mr. Geller, let me ask you a question. You 
were talking about the station in Jackson, Mississippi. It is the one, 
I think, that Mr. Friendly referred to that would not put Martin 
Luther King on and blacked out any reporting of Brown versus the 
Board of Education. 

Mr. Geller. It did more than that. During the burning issue on 
int^rating the University at Oxford, it put on the White Citizens 
Council and it editorialized agmnst but it would not put on the 
blacks even though they were 45 percent of the population. 

Senator Packwood. Now, I may have misquoted you. You said 
something like if you have this kind of a system, you could have a 
union station, and then you went on and listed some others. 

By a union station, you mean a union might get the license, and 
they would broadcast all day long would be the union side of what- 
ever disputes are going on? 

Mr. Geller. Yes. What I am saying is that it is a different 
scheme. It is like the print scheme or a pamphlet. It is a perfectly 
l(^cal scheme, but it is not the one Congress chose. 

The scheme that we get if you eliminate the fairness doctrine is 
propEiganda stations. There is nothing wrong with that. I am not 
being pejorative. That is robust wide open debate if you ctn^ugate 
it that way. 

Senator Packwood. In other words, you do not think that is so 
bad; you just say that is not the system we have chosen. 

Mr. Geller. That is not the scheme. The scheme that Congress 
chose was, "We give the frequency to you free, but you volunteer to 
serve the public interest and you are a fiduciary for the entire com- 
munity." 

When you take the channel in Jackson, Mississippi as one of the 
two VHF stations, you pledge that you are not just going to put on 
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the views with which you agree, for which you get money, but that 
you will be a fiduciary. 

Senator Packwood. The same would be true if it is a radio sta- 
tion. We are not going to give it to a union and let them broadcast 
union propaganda all day. 

Mr. Geller. You will remember that I have testified before that 
it would not be a bad idea with 10,000 stations to deregulate, to say 
that the radio station can do what it weuits, take the 2% too, and 
use the $140 million for public radio. But Congress needs to do 
that, and all I am saying to you. Senator, is that if Mr. Fritta and 
others get their way and the fairness doctrine goes, the entire Eict 
crumbles. Equal time goes. 

The Supreme Court in Red Lion said 

Senator Packwooo. You are making me more enthusiastic all 
the time. In other words, somebody might broadcast classical music 
all day. 

Mr. Gellbb. That would be fine. 

Senator Packwooo. That would not be in the public interest at 
all, would it? 

Mr. Geller. But what I am saying to you, though, is, let us rec- 
<^nize what we are talkii^ about here. Mr. Fritts seems to say, 
"Well, all I want to do is get rid of the fairness doctrine and we 
will keep the rest of it." 

You will not keep the rest of it. Equal time will go. Reasonable 
access will go. The entire thing \dll go. 

Senator Packwood. That is right. 

Mr. Geller. But he cannot have it both ways. When he comes 
here and says— it is just a surgical strike. Just take that out, and it 
will be fine. It is not. It is the whole act. 

Senator Packwood. Thank you, Mr. Chairmeui. 

Mr. Henry. Mr. Chairman, could I add something? Senator Pack- 
wood inferred, as Mr. Friendly did before, that the FCC was too 
chicken to vote for revocation; or something like that. He wm abso- 
lutely accurate about that. 

There were, however, two dissenting votes in that case — mine 
and Commissioner Cox'a. And Mr. Geller was the genered counsel 
at that point. And we did vote very much against the majority, and 
the decision was appealed. And I would like to think that because 
of the dissent that I wrote, in part, at least, it was reversed, 

Mr. Geller. It was a very powerful dissent. May I just add one 
thing? 

Mr. Henry. You probably helped write it. 

Mr. Geller. The question you asked Mr. Henry, I would just like 
to answer that 1 think it would be a good idea if you let it go into 
the trust fund directly. 

I think Congress tias the responsibilily in that every five years, 
or whatever appropriate time, you ought to review and see, is it 
doii^ the job for children? 

Senator Packwood. I did not mean to prolong this, and I know 
the last panel wants to get on. But the ailment for a trust fund is 
the same argument made by every other group, whether it is 
handicapped children or defense. 

The single distinction I think you can maybe make for broadcast- 
ing is that this idea is not just about predictability. 
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The Defense Department would love to have a trust fund, be- 
cause they would legitimately make the argument, we would au- 
thorize a weapons system find we say "build it in five years," and 
they, okay, build it in five yeara. 

Then about the third year out we say, "gee, we cannot afford to 
do it all in five years, we want to stretch it out for seven years." 
And they say, "well, why did you not tell us that to begin with. It 
is going to cost us more to stretch it out." And we say, "we have 
not got the money now." 

miy did you not put our money in a trust fund? We could have 
spent it more wisely. Same argument in terms of predictability. 

Your argument is a slightly different one. It is an isolation argu- 
ment and there may be some validity to that where you do not 
want to isolate defense. Apparently we do not want to isolate 
handicapped children either, and they are just going to have to 
take their chances year by yesir by year without predictability. 

Mr. Geller. But it is a mass media, it does need insulation. I 
agree with what Mr. Henry said. 

I am just saying. Congress also needs to review it. Nothing is for- 
ever. And at some point you might look and say, "My, there have 
been so many changes that we want to do the following thing." 

I am only saying, do it at long periods, and that would satisfy 
both purposes and be a proper balance. 

Senator Packwood. Thank you, Mr. Chairman. 

Senator Induye. Thank you. It has been ai^ed by those opposed 
to this measure that most stations are not sold or transferred, and 
the ones that are transferred are usually from the smaller compa- 
nies. And therefore it would be an unfair burden to place upon 
small enterprises. Do you have any arguments on that? 

Mr. Henry. Yes, sir. I think probably numerically that may be 
true. But again, and I do not know what the statistics would show, 
but I would suspect that an aneilysis would show that the values, 
the values involved overall, are attributable in substantial amount 
to the larger stations. 

Since the FCC several years ago increased the number of stations 
that an individual could own from seven to 12, both in AM-FM and 
television, the rate of the exchange of stations rose considerably, as 
did the values. 

A number of those stations were quite large. There may now be a 
diminishment in the number of large stations that are being sold. 
But I suspect the cycle will start again, and certainly at some point 
the major stations will also be sold. 

That is not true with respect necessarily to the network stations, 
because they have the biggest and the best already. But that is the 
one exception that I think you could count on. 

Mr. Geller. I would add to that what Senator HoIIings said, that 
it is just the cost of doing business, and they pay the lawyer, they 
have to pay here. 

Even if you did not do that, if you decided to give them a further 
break and make the fee 1 percent, you ought to use 2 percent as to 
the 10 percent that you heard this morning are generating the 80 
percent of the revenues. And that if you do that, you are picking 
up the bulk of what you need. 
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Ms. Burns. I would also share that with both of my colleagues. 
The fact that the numbers do not work at this minute does not 
mean they are not going to work later. 

Senator iNOtrvE. Opponents have also argued that commercial 
stations have £ui obligation or public interest, and therefore should 
not be discriminated against. 

My question is, are there risks to a licensee that the FCC will 
revoke the license for failure to serve the public interest? 

Mr. Gellbr. Not much. The broadcaster only sends a postcard in 
now today. And that postcard, of course, gives no programming in- 
formation at till to the FCC. 

The FCC is dependent entirely upon the public. The public is out 
at shopping mails. They are not running down to their station emd 
monitorii^ their station and trying to fuid out what did the station 
do. 

So the result is that they resilly have a base on bfiUs under this. 
It is the duty of the FCC, and was the duty up until postcard re- 
newEil, to look and see whether the station had rendered overall 
public service. And that duty is just breached now, and therefore I 
would say it is a riskless business now. 

Mr. Henry. Mr, Chairmfui, I have had the advantage now of 
seeing it from both sides of the table, so to speak. Both when I was 
on the FCC and now that I am in the private practice. 

You ask, is the FCC a threat? I guess one answer is that it de- 
pends on which FCC. But in addition, the commercial broadcasters 
do take seriously, at least in concept, the public interest require- 
ment. 

They do 80 because they never know when somebody might claim 
that they are stepping over the line. There are instances every day 
in which one broadcaster or another takes action or fails to take 
action because of the threat of r^ulatory intervention. 

So while the threat of the revocation of a license is minimal, 
tiiere is an effect felt by the mere existence of the Commission with 
the laws on the books the way they are now. 

Senator Inouye. Ms. Bums, what was Carnegie Commission's ra- 
tionale for recommending the spectrum fee? 

Ms. Burns. Well, it was felt that, the spectrum fee recommenda- 
tion was for all users of the spectrum fee. 

It differs slightly from this proposed l^istation in that everybody 
who used the spectrum ought to contribute to public broadcast- 
ing — if you take as a given, and I am assuming we are, at the 
public broadcasting is a national resource, we need it, we then go 
onto the next step obviously of how to fund it. 

And the feeling was, and we looked at many, many, many op- 
tions, that the spectrum fee gave us a broad enough haae. But we 
also felt that there had to be diverse funding, that it ought to come 
from many sources, because we were particularly concerned with 
political insulation. 

So we had a piece from the spectrum fee emd we looked at vari- 
ous other sources, including state government and corporate 
funders. 

Senator Inouye. And the total fee would be turned over to public 
broadcasting? 

Ms. Burns. Right. 
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Senator Inouye. So it is not a regulatory fee? 

Ms. Burns. No. 

Senator Inouye. Why did the Commission feel that it would need 
funding in excess of that raised by the spectrum fee it proposed? 

Ms. Burns. Nobody had come up yet with a particular formula 
for the spectrum fee. We are talking now 10 years ago, and as we 
heard this momii^, pricing has just sort of blown away. It is a lot 
of money. 

And we felt that it ought not to come in any event from one 
place, the spectrum fee, but as I said earher that we felt diversity 
was very important, that it had to come from lots of sources. Ac- 
countability would then be available in all sources. 

Senator Inouye. What about the argument that public broadcast- 
ing and commercial broadcasting compete for the same audience, 
and to require the commercial to, in some way, subsidize public 
broadcEisting, is really giving unfair advantage? 

Ms. Burns. I guess if people insist on using measurements as 
they do, I cannot answer that question. 

All I can say is that I would hope that public broadcasting would 
be such a di^erent animal than commercial broadcasting that I 
cannot see that there is competition. I see that they are comple- 
mentary. 

Senator Inouye. Thank you very much for your assistance. 

Our second panel consists of the President of the National Asso- 
ciation of Broadcasters, Mr. Edward O. Fritts; the Chief Operatii^ 
Officer of Graphic Scanning Corporation of New Jersey, Mr. Rich- 
ard Sherwin; and the Manager of the Horry Telephone Coopera- 
tive, Mr. Curley Huggins of South Carolina. Gentlemen, welcome. 
Mr. Fritts? 

STATEMENT OF EDWARD O. FRITTS, PRESIDENT AND CHIEF EX- 
ECUTIVE OFFICER, NATIONAL ASSOCIATION OF BROADCAST- 
ERS 

Mr. Frtits. Thank you, Mr. Chairmtm, and good afternoon. We 
welcome this opportunity to provide the NAB views on S. 1935, the 
Communications Transfer Fee Act. 

As you know, last year we opposed similar legislation. This hear- 
ii^, of course, focuses on a recent staff draft of S. 1935, which drops 
the fairness provisions from the original legislation. 

Even with these fairness sections deleted, however, NAB remains 
strongly opposed to the legislation. We believe that it would under- 
mine the foundation of public broadCEisting, irreparably damage re- 
lationships between commercial and public broadcasters, eubstan- 
tiedly alter the basic system of broadcast regulation that has served 
this Nation well for more than 50 years, and imp(»e an unfair tax 
on commercial broadcasters. In short, we believe the damage 
caused by this bill would far outweigh whatever revenues the tax 
would generate. 

These objections are detailed in my written testimony, which I 
understand will be included in full in the record for today. In the 
brief time available, I would like to focus on two major points. 

One, the subcommittee must clearly recognize that this legisla- 
tion has the potential to permanently fracture relationships be- 
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tween commercial and public broadcasters. While the bill has 
many other defects, this is perhaps its most unfortunate aspect. 

Commercial and public broadcasters can be viewed in some re- 
spects as competitors, but in many more important ways we are 
supportive and complementary services. NAB continues to support 
stable, long-term Federal funding for public broadcasting. 

At the local level, commercial broadcasters provide a broad 
range of tangible support to their public counterpsirts, including 
free or reduced price space on their towers, donations and loans of 
equipment, loans of on-air and off-air talent for fundraisers, pro- 
gram donations and underwriting, and advertising and promotional 
assistance. 

If S. 1935 passes, it is inevitable that the state of fiffairs repre- 
sented by these local examples will end, a circumstance over which 
those of us here in Washington will have no control. 

First, this trust fund will secure in a somewhat insecure way 
merely the Federal funding portion of public broadcasting, which is 
now only about 16 percent of the total base of support. The bill can 
jeopardize a substantial portion of the rest of the funding mix. 

Secondly, public stations will lose much if not all of the direct 
support they receive from commercial stations, a loss that in fact is 
difficult to quantity. 

And finally, no amount of money will make up for the loss of the 
spirit of cooperation that presently exists between public and com- 
mercial broadcasters. 

My second major point today is that before this subcommittee de- 
cides upon any form of spectrum charge on commercial broadcast- 
ers, it should rect^nize that in pursuing its revenue goeds, it 
threatens to reverse more than a half century of public communi- 
cations policy as established by Coi^ress. 

Two critit^ factors distinguish commercial broadcasters from 
other spectrum users. First, we provide content, while other users 
simply act as conduits. 

Second, we provide free service to the public. We embrace unique 
j>ublic interest obl^ations as a condition of our licenses. This is 
Tirhat sets us apart, not merely from other users of the spectrum, 
l>ut from other businesses in general. It is the essence of why we 
should not be subjected to an additional fee for our use of the 8[>ec- 
■*rum. 

For nearly six decades, the regulatory equation that Congress se- 
lected to build our broadcasting system and to govern our stations 
<iemands that when we receive our licenses, we pay for them, albeit 
indirectly. 

This payment takes many forms. We pay through our specific 
statutory and regulatory obligations to provide programming to our 
local communities that responds to the needs and interests of those 
communities. 

The payment also encompasses our statutory requirements in the 
political arena, includii^ providing reasonable access, equal oppor- 
tunities, fuid the lowest unit charges. 

It includes other unique obl^ations, such as the less well known 
emergency broadcast system. No other spectrum user has any simi- 
tar obligation. Furthermore, our voluntary public service efforts 
^ould not go unrecognized. 
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Early figures for 1987 show that the Ad Council alone heis re- 
ceived from radio and television broadcasters more than $825 mil- 
lion in air time. We think this represents less thzm a third of the 
total public service announcements run by network and local 
levels. 

Finally, our payment encompasses the tenet that all of the con- 
tent we provide, news, entertainment, weather, sports, public af- 
faire, and public service, all of this is received by the public free of 
charge. 

In contrast, newspaper readers paid $8 billion in 1987 to buy 
their papers, and cable subscribers paid $11.4 billion for their cable 
service subscriptions alone last year. Unlike virtually every other 
spectrum user, we send no bills to the consumer. 

By any standard, the public gets full value from the free over- 
the-air system of broadcasting. Therefore, we believe it is inappro- 
priate to charge an additional tax or fee on commercial broadcast- 
ers for licensing. 

In conclusion, we strongly oppose the legislation. We hope the 
subcommittee will reject this approach and will seek other methods 
of funding public broadcasting that remain true to public broad- 
casting's roots, and that maintain the structure of the broadcasting 
system that we believe is the best in the world, and that comport 
with proper tax policy and procedure. 

We stand willing to assist the subcommittee in that effort. I 
would be happy to answer any questions at the appropriate time. 

[The statement follows:] 

Statement o. 

Thank you for inviting me to teetiiy today on S. 1935, the Commumcations Trans- 
fer Fee Act. My name is Edward O. Fritte, and 1 am President and Chief Executive 
Officer of the National Association of BroEidcasters. NAB represents over 5000 radio 
atationa, 950 television atations and all of the m^or commercial networks. 

NAB welcomes this opportunity to provide our views on these important iaaues. 
As you know, last year we opposed legislative provisions similar to S. 1935 that were 
offered to the Budget Reconciliation bill. We understand that the sponsors of S. 1935 
have directed their ataff to make certain revisions to the bill, and that the focus of 
this hearing ia that staff draft. The primary distinction between S. 1935 as orinnal- 
ly introduced and the staff draft is the deletion of the provisions relatii^ to co£fica- 
tion of the fairness doctrine. 

NAB, of course, is a long-time foe of the fairness doctrine, and we applaud the 
Sponsors for deleting those provisions. Even with those changes, however, NAB re- 
mains strongly opposed to this legislation. We believe that it would undermine the 
foundation of public broadcasting, irreparably damage relationships between com- 
mercial and public broadcasters, substantially alter the basic system of broadcast 
regulation that has served the nation well for more than 50 years, and impoae an 
unfair tax on commercial broadcasters. In short, we believe that the harms caused 
by this bill would far outweigh whatever revenues the tax would generate. 



I. A TRUOT FUND SUPPORTED B' 

OF PUBLIC BBOADCAOTING 

NAB has long supported public broadcasting. We agree with the goal of the Spon- 
sors of S. 1935, which is that public broadcasting requires a stable source of long- 
term funding to enable it to fiifiU the role for which it was established. We do not 
Oppose the concept of a trust fund for public broadcasting, if Congreaa determines 
tliat this is the best means by which that goal can be achieved. However, we must 
aUongly object to a trust fund for public broadcasting that is funded by taxes im- 
yondon commercial broadcasters. Such a trust fund vrould be contrary to the foun- 
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« that support for public 

Public broadcasting is built upon the premiBe that its funding should come from 
many diverse Bourcee, spread across the general public. Beginning with the seminal 
report of the first Carnegie Commission in 1967, virtually every governmental and 
non-governmental group that has examined public broadcasting has concluded that 
its support should come from the general public, not narrowly-based eourcee. This 
breadth of support is required to insulate public broadcasting from outside control 
or pressures, and to permit it to be independent from any particular influence or 
group, including the federal government (A more extensive review of this topic is 
provided in our recent white paper entitled "Federal Funding of public Broadcast' 
rag.") 

The utilization of a transfer tax on the sale of communications licenses as the pri- 
mary funding mechanism of a federal trust fund for public broadcasting would be a 
radical departure from this long-established tenet. The major source, perhaps the 
sole source, of the federal component of funding for public broadcasting would come 
not from general revenues, but from a relatively narrow s^ment of society. NAB 
suggests Vbat if public broadcasting is truly to be of and for the public, it should be 
broadly supported by the general public, its intended beneficiary. Not only is it in- 
equitable and contrary to public policy to tax a narrow segment to fund a program 

■' ■ ' "■ ■ ' ' tsucha -^ ' ■- 

atobe. 

B. It IB ineguibibU to tax commercial broadcasters to support their public competitort 

Just as it is inequitable to tax a small group to benefit all of society. It is similarly 
inequitable to tax one group to support the competitors of that group. While public 
broadcasting and commercial broadcasting are in many respects complementary 
services, in other important respects they are competitors. Support for public broad- 
casting should not be at the expense of commercial broadcasters. 

In the most basic sense, public and commercial broadcasters compete for the time 
and attention of their potential audiences. The success of a commercial station, of 
course, is based directly on the size of the audience its programming attracts. Audi- 
ence size also is important to public stations, for it relates to potential revenue from 
viewer donations and it is a means by which stations can measure the quality and 
appeal of their pri^rams. 'Hius, commercial and public stations compete with each 
other, and with a growing number of other pn^ammlng services, for audiences. 

Public and commercial broadcasters compete with each other in many other ways, 
as well. As wiUi every industry, the pool of talented communications personnel is 
Jimited, and commennal and public broadcasters must compete to attract capable 
employees. Quality prt^ramming also is limited, and commercial broadcasters in- 
creasiiuly find themselves bidding against public stations for the same program- 
xning. Knally, with the advent of enhanced underwriting" by public broadcasting, 
«»mmercial broadcasters also compete with public stations for advertising revenues. 
Given the extent to which pubuc broadcasters have become competitors of com- 
Knerdal broadcasters, it would be unfair to directly tax the commercial side to fund 
*he public side. 



J commercial broadcasters at all levels. Such strains were evident during the 

battle over the earlier version of S. 1935 last year. If this proposal is signed into law, 
the Committee should recognize that the current cooperative state between commer- 
cial and public broadcasters could be permanently ended. 

While I have earlier described public and commercial broadcasters as competitors 
in one sense, in other important ways our two industries have worked together 
closelv and cooperatively. For example, NAB routinely works with its counterpai^ 
in puolic radio and television on common l^islative and regulatory goals. NAB also 
has supported public broadcasting's efforts to obtain appropriate funding, and on 
several occasions 1 personally have testified before Congressional committees on 
public broadcasting's behalf 
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At the local level, commercial broadcasters have worked with their public eoun- 
terparta in numerous ways. A 1985 survey of commercial stations demonstrated the 
breadth of the tangible methods by which commercial stations had provided support 
for public broadcasting. For example, many commercial stations aid public stationi 
in their auctions or other fundraising activities, including through loans of on-air 
and ofT-air personnel, and through promotional and other publicity activities. Com- 
mercial stations also provide free or reduced-price space for public broadcasters od 
their towers, an donate equipment to public stations, or loan or rent it to them at 
reduced cost. Stations also donate programs or help to underwrite them, and pro- 
vide promotional advertising about public programs at reduced rates. 

If legislation like S. 1935 passes, and commercial broadcasters are taxed directly 
to fund public broadcasting, it is inevitable that this voluntary assistance would di' 
minish rapidly. It is dinicult to quantify whether the revenues generated by the 
transfer tax would make up for the loss of these supportive efforts by commernal 
stations. More serious than any net economic impact, however, would be the loes (J 
this spirit of cooperation between commercial and public stations. 

II. SPECTRUM PAYMENTS IMPOSED ON COMMERCIAL BROADCASTERS ARE NOT JUOTinni 

S. 1935 should not be examined merely with respect to its impact on public broad- 
casting. This legislation also has the potential to radically restructure the entire 
framework of commercial broadcasting iaw and policy. 

Senator Hollings. in introducing S. 1935, described the transfer tax as one form d 
charge for use of the spectrum. He stated that "(i)t is long past the time that we 
collect the value of the public resource known as the radio spectrum. For too long. 
the public airwaves— worth about $500 billion— have been given away for free." 
Before addressing NAB's specific objections to the transfer tax, 1 wish to explain 
why NAB believes no form of spectrum payment for commercial broadcasting is ap- 
propriate- 

The threshold issue is whether the broadcast spectrum is the type of federal aaM 
for which charges should be assessed. Spectrum payments for commercial broadcasl' 
ers have been likened to the fees charged to ranchers who graze their cattle on fed- 
eral lands, or to offshore oil leases. Such analogies are inept. 

The broadcast spectrum is an incorporal asset with no intrinsic worth. These fre- 
quencies have value only because broadcasters have invested considerable aums of 
money at the transmission end for equipment and programming, and individual 
consumers have invested smaller sums at the receiving end for radio sets or televi- 

This spectrum is infmitely renewable — unlike federal grasslands or forests, the 
spectrum never is exhausted, eroded or altered in any way when broadcasters aeai 
their signals through the "ether." It does not make sense to extract a payment for 
federal "property" which has absolutely no value before a signal is transmitted 
through it, and which would have no value if the station ceased to operate. 

It is important to remember that when the federal government established our 
system of broadcasting, it made a conscious decision to rely upon a foundation of 
privately owned broadcast stations, licensed by the government, but supported by 
advertising. That structure, later supplemented by the public broadcasting system, 
remains to this day. Rather than establish a federally owned, constructed, operated 
and programmed mechanism, this country instead turned to private enterprise to 
build the world's fmest and most comprehensive broadcasting system. (The benefits 
of our system are examined more fully in our most recent white paper, entitled 
"Broadcasting— Our Foundation Revisited." 

To be sure, an organized broadcasting system would be difficult to sustain without 
the technical regulations and licensing process administered by the Federal Commu- 
nications Commission, as was demonstrated by the infancy of radio communications 
prior to the Radio Act of 1926. That fact, however, suggests most that the federal 
government should seek reimbursement from broadcasters only for those regulatory 
expenses. The government already is doing so. through the recently enacted "cost of 
r^ulation" fee schedule administered by the FCC. which was developed by this 
Committee. 

NAB did not oppose that fee schedule, and broadcasters willingly bear their foir 
share of these regulatory reimbursements. While this fee schedule from time to 
time may need to be fme-tuned to ensure that all appropriate regulatory costs an 
recaptured, this does not suggest that totally unrelated spectrum payments for com- 
mercial broadcasters are warranted. 
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A. Broadcasters have unique public interest obligations attached to their licenses 

The critical distinction between broadcasting and other commercial uses of the 
spectrum is that broadcasting provides free service to the public. We embrace 
unique public interest obligations as a condition of our licenses when we receive 
them from the federal government. This is what sets us apart from other users of 
ttie spectrum, and indeed, from other businesses. It is the essence of why commer- 
cial broadcasters should not be subjected to an additional fee for their use of the 
Spectrum. 

Under the regulatory equation that has been in place for more than 50 years, 
braadcasters receive their licenses from the federal government essentially for free. 
In return, broadcasters have atatutoiy and regulatory programming obligations. 
Broadcasters, in effect, "pay" for their licenses through their specific responsibilitiee 
to provide programming that addressee the needs and interests of their local com- 
munities. Furthermore, broadcasters have other unique obligations attached to their 
licenses in the political area, including the statutory requirements to provide rea- 
sonable access to federal candidates, equal opportunities for candidates, and special 
rates to candidates for their airtime. 

Broadcasters' public interest activities go well beyond these well-recognized obli- 
gations. One of the lesser-known public responsibilities of broadcasters is emergency 
broadcasting acitvitiea. All broadcasters are required to participate in the Emergen- 
cy Broadcasting System, which functions both as an alerting mechanism for nation- 
al and local emergencies, and as a means of allowing expeditious Presidential com- 
munications with the public during such emergencies. 

On the local level, EBS plays an almost daily role in helping citizens protect tiieir 
lives and property. During 1987, stations reported 791 uses of EBS, and the actual 
number of uses probably is much higher. Local broadcasters, through EBS, serve 
their communities during times of special needs, such as floods, snowstorms, torna- 
dos, fires, chemical spills, nuclear accidents and other situations in which emeigen- 
cy action is required. 

Broadcasters also serve the public through free broadcasts of public service an- 
nouncements. For example, the tree time provided to the pubUc service campaigns 
conducted by the Advertising Council alone is staggering. Preliminary figures for 
1987 reveal that the value of the airtime donated to Advertising Council spots by 
radio and television totalled more than $825 million. Local radio stations aired more 
than 8.4 million Council spots, while local television stations aired more than 1.3 
million spots. These Council spots represent only about a third of the total number 
of public service spots that network and local broadcasters run. They do not include, 
for example, the public service campaigns that NAB itself is sponsoring, such as our 
members efforts against drug and alcohol abuse, announcements to increase voter 
participation, and messages to promote child safety. 

Finailj', broadcasters can be said to "pay" for their licenses through the general 
proposition that all commercial broadcast prt^amming — news, public affairs, 
sports, weather, entertainment, etc. — is provided to the pubuc free of charge. In con- 
trast, newspaper readers paid $8 billion for their daily and Sunday newspapers 
during 1987 ^one, and cable subscribers paid {11. 4 billion on cable programming 
that fear. 

Free over-the-air broadcasting is a service so basic and long-standing that it now 
is treated as a given, like air, sunlight, or gravity. Perhaps viewers and listeners 
have become so accustomed to having virtuaUy instant access to a world of informa- 
tion and entertainment — with only a flip of a switch or turn of a knob — that they 
never pause to think how it all happens. Maybe only our parents, or our grandpar- 
ents, can recall the magic of receivmg signalB out of thin air with a crude aystal 
radio set, or the excitement caused by the arrival of the first television set in the 
neighborhood. Broadcasting is such a part of our daily lives that its true value is 
taken for granted. 

Viewed from another perspective, however, consider the uproar that would result 
if network and local news, the Olympics, Sedskins games, the World Series, the 
Cosby Show, and every imaginable taste in music simply vanished, or if these and 
many more programs suddenly were available only through subscription services 
like cable. It is clear that while commercial broadcasters use — and profit from — the 
public's airwaves, by any measurement the public gets fullv value in return. 

Commercial radio and television broadcasters send no bills to their viewers and 
listeners, unlike virtually every other user of the spectrum. Other, less visible li- 
cense holders use the public's airwaves, too, but they also charge that public for the 
products or services they provide. This is true wheUier these licensees directly pro- 
vide a communications service, such as telephony or subscription video, or a proauct 
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or service that indirectly depends on use of the spectrum, such aa taxi rides or 
pizzas delivered to the home. Telephone companies, satellite common carriers, sub- 
scription video services, paging companies, etc., aU send bills to their customers, 
whose airwaves they have utilized. 



3. Spectra 



NAB believes that any effort to impose spectrum fees on broadcasters (beyond the 
"cost of r^ulation" fees discussed above) inevitably would result in an erosion of 
the public interest concept for broadcasters, and the concomitant reduction of local 
broadcast programming in the public interest. Some policy makers would prefer to 
abandon the interest concept altogether, and treat broadcasters as no different than 
a variety of other sources of video or audio prcwramming, such as videotapes, 
records, cable systems, etc. While NAB has worked to eliminate unnecessary gov- 
ernment paperwork requirements and excessive oversight of programming decisions, 
we have not advocated an abandonment of the basic public interest concept, includ- 
ing the obligation of broadcasteis to provide issue-responsive prt^ramming. Congres- 
sional enactment of a spectrum parent for broadcast frequencies undoubtedly 
would result in more of a property-like interest in a license, and an erosion of the 
unique public service role of over-tbe-air broadcasting. Such a development clearly 
would result in a new loss for the viewing and listening public and the nation as a 

It has been suggested that ownership concepts should be directly and intentional- 
ly introduced into broadcast licensing, through spectrum payment mechanisms. A 
number of communications theorists have suf^ested that broadcasters should con- 
tract, lease, or otherwise pay for their licenses. In return, virtually all non-technical 
regulation of broadcasting would be eliminated. Pri^amming obligations especially 
would be jettisoned, includii^ the fairness doctrine and political broadcasting re- 
quirements, and broadcasters would be free to pn^am their stations virtually as 
Uiey wished, or even to turn their facilities into subscription services. Rather than 
indirectly "pay"' for their licenses through their public service, broadcasters would 
pay for tiiem directly, and would be entitled to treat the license, in effect, as person- 
al property. 

NAB has not embraced such proposals. At least these concepts have the virtue of 
presenting the public with straightforward and logical policy options — indirect pay- 
ment through the traditional obligations of public service, versus direct payments m 
return for nearly total deregulation. S. 1935. however, clearly does not present such 
options. Indeed, under S. 1935, broadcasters would get the worst of both worlds— we 
would be obligated to pay for spectrum use, while we still would operate under the 
existing regulatory scheme. In fact, this l^islation would add new regulations to 
the existing scheme. 

C. Spectrum payments are thinly disguised taxes 
Spectrum charges imposed on broadcasters are taxes by another name. Indeed, 
one justification given for spectrum payment proposals is that Congress is looking 
for new ways to raise revenues to reduce the deficit. That clearly is one of the pur- 
poses of S. 1935 and its antecedent. Broadcasters understandably are concerned 
about being subjected to a new (albeit better disguised) tax, which could be in- 
creased indefmitely at the will of Congress. 

Commercial broadcasters are businesses, not non-profit entities. We need not 
apologize for that fact; indeed, as discussed above, private enterprise has larse^ 
built the system we have today. In fact, broadcasters cannot adequately fulfill tbmr 
public interest oblieationa unless they are profitable. 

It follows, then, tliat broadcasters are subject to taxation, as all businesses. We do 
not seek to exempt ourselves from our share of taxes, but we believe that we al- 
ready do pay our fair share. Broadcasters are subject to the full range of federal, 
state and local taxes on our revenues, whether these revenues are obtained on an 
annual basis through operations, or through transfers of stations. It would not be 
equitable to impose new, potentially open-ended spectrum charges on broadcasters 
in addition to these existing taxes we already pay. Furthermore, it is not good 
pgUcy-m^dng to enact such a tax in the Commerce Committee, when clearly the 
^mNtise and jurisdiction over the complex issues of taxation reside within the Fi- 
^nSB Committee, not the Commerce Committee. 
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D. Spectrum payments would undermine important ownership policies 
Spectrum payments also would undermine policies implemented by Congresa and 
the FCC to increase awDership opportunitiee for individuals end grouoe that tradi- 
tionally have been underrepresented in the broadcast ownership ranks, especially 
women and minorities. These policies, which NAB supports, are intendea t^i in- 
crease diversity of station ownership, and consequently the diversity of viewpoints 
that broadcasting provides to the public. Spectrum payments, of whatever type, 
would tend to increase the relative advantages er^joyed by those with "deep pockets' 
and those already well-represented in ownership, and would make it more difficult 
for the underrepresented groups to obtain or retain licenses. 

til. SPBCIPIC OBJBCnONS TO THE TRANSFEII TAX 

Beyond the genral objections that can be raised a^fainst my form of spectrum 
charge on commercial broadcasters, a number of specific objections lie against the 
txansfer tax. 

A. Stations already pay substantial taxes on any gains obtained in station transfers 
The sponsors of S. 1935 apparentlv are motivated by reports of broadcast proper- 
ties being transferred for suhetantiai sums of money. In some cases, sales of proper- 
ties do run well into the millions of dollars. The billattempts to capture a portion of 
that value for the federal government. 

It is important to recognize, however, that the federal government already is cap- 
turing a great deal of money from the owners of stations that have sold for more 
than their original purchase price. In auch cases, broadcasters pay the current rate 
of Up to 34% in federal taxes on capital gains reailized in such transfers. In addition, 
bnwlcasters are subject to a 4% to 8% state tax rate on those same capital gains. 
Thus, station operators who transfer their licenses hardly can be accused of escap- 
ing taxes on those occasions, and the federal government in fact is getting substan- 
tia] revenues from broadcast owners who transfer stations, in addition to the annual 
income taxes they pay. 

The addition of a 2% to 4% tax on the full price— not merely on the gains real- 
ized — would radically increase the tax burden faced by station operators who trans- 
fer their facilities. "Hiis type of gross sales tax certainly is not justified by the mere 
fact that a spectrum license is involved. 



B. Many broadcasters are in precarious financial si 

Of course, not every station operator is fortunate enough to realize capital gains 
when its facilities are transferred. This transfer tax, however, would be imposed re- 
gardless of whether there are any capital gains attributable to the stations' use of 
the spectrum. Therefore, it will land an especially severe blow on the many stations 
that are in difficult financial positions. For example, many AM radio stations and 
iiidependent television stations are losing significant amounts of money, or already 
are in banicruptcy. Adding an additional tax on sales of these stations will add an- 
other nail in these stations' coffins, and will make continued service to the public by 
these stations that much more difficult. 

Over half of the fulltime AM radio stations responding to an NAB survey in 1986 
lost money. Given this precarious status, AM stations have been selling for extreme- 
ly low prices. In fact, of 286 AM-only transfers surveyed between 1985 and 1987, the 
average annual appreciation rate of those stations was a negative 4%. (Radio Sta- 
tion 'IVansfers: 1988, ComCapital Group.) To impose an additional 2% to 4% tax on 
the gross selling price of those sales would increase those losses significantly. 

On the television aide, the average independent station responding to the most 
recent NAB survey lost nearly $69,000 in 1986. Over half of those stations lost more 
than $1 million that year. UHP independent stations fared the worst, as the average 
UHF independent station lost $1.4 million in 1986. 

Many stations are in financial distress when they are trarisferred. A study con- 
ducted by the ComCapital Group, entitled "Broadcast Station Bankruptcies and Fi- 
nancial Distress Sales— 1985 through 1987," indicated that during those ^ears, 35 
AM-only stations, 15 FM-only stations, 18 AM-FM operations, and 7 television sta- 
tions were bankrupt or financially distressed when they were transferred. An addi- 
tional 58 stations thought to be in financial distress were sold. 

Clearly, broadcast licenses are not the "licenses to print money" that many 
people assume them to be, and the asset values of broadcast licenses are not increas- 
ing so greatly as asserted. As a result, this transfer tax would be much more than a 
minor Burden for many hc«nBees. 
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C The Iransfer lax is imposed on all of a broadcaster's assets 

One of the most serious objections to the transfer tax on commercial stations ii 
that the tax is imposed on the fair market value of the entire going concern. The 



ixtremely broad reach of S. 1935 goes well beyond even its sponsors' purported 
lim — to recapture the value of the spectrum used by a licensee. 
Instead, this tax would be applied to the gross value of all assets sold by the radio 



or television station. Thus, the tax would reach not only the value that could be 
attributed to the FCC license, but also to all investments in equipment, physical 
plant, employees, and other station assets. An analysis of station appraisals demon- 
strates how broadly such a tax would sweep. 

In one example of a television station appraisal, 44.3% of the station's value origi- 
nated from tangible assets, such as physical plant, transmitter equipment, and Uie 
towers. Other significant portions of the station's value included depreciable intan- 
gible assets such as subscription lists, network affiliation contracts, and employee 
contracts. 

It is important ta rect^nize that both the tangible assets and many of the intangi- 
ble assets owned by stations are the result of signiilcant investments by the sta- 
tions' operators. Only an indeterminate percentage of a station's value can be attrib- 
uted to the value of the FCC license, going concern value, and goodwill. 

In a similar example of a radio station appraisal, 21% of the station's value origi- 
nated from tangible physical assets, while the rest of the value is divided between 
depreciable and nondepreciable intangible assets. 

Thus, the unfairness of this transfer tax is demonstrated bv the fact that it would 
reach the total value of a station transfer, even though only a smaller portion of 
that value can be attributed to the spectrum, which is the purported target of the 
sponsors of the bill. Furthermore, tlus tax will act as a powerful disincentive for 
station operators to invest in their facilities. Because the tax will reach every asset 
of station's operations, whether these are tangible, like cameras or studio equipment 
or programming, or intangible, like long-term contracts with talented employees, 
stations will be less willing to make improvements in such assets. The public served 
by these stations can only suffer as a result. 



D. This transfer 



vfortaxTt 



The transfer tax proposal raises several procedural issues that should not be ig- 
nored by the Subcommittee. Senator Bentsen, the Chairman of the Finance Commits 
tee, raised similar concerns on the Senate floor on December 10, when the anteced- 
ent to S. 1935 was debated. At that time, he questioned the characterization of this 
proposal as a user fee, and said instead that it constituted a sales tax. 

It was his position that the tax properly should be within the jurisidiction of the 
the Finance Committee, because its structure raised questions far more appropriate 
to the commitee with jurisdiction over taxation issues. For example, the "fee" or tax 
is a percentage of the total value of a sale of a broadcast properW. The tax writing 
committees are able to give appropriate consideration to the method of payment m' 
the sale price, the definition of the taxable property, the treatment of mvoluntary 
conversions, the treatment of tax-free exch^iges, effective dates for budget pur- 
poses, and numerous other matters. 

These variables suggest the need for expert consideration before s tax of this 
nature is imposed. For example, if payment were made on the installment method, 
might it be appropriate to defer the assessment of the tax on the portion of the pur- 
chase price which is to be paid at a later date and to assess the tax at the time 
actual payment is made? If^the station's tower sits on excess land held for future 
commercial development, is the appropriate basis for computing the tax the value of 
the total property or only the part dedicated to broadcast use? The technical nature 
of these and other questions argues for full consideration by the Finance Commit- 
tee, not the Commerce Committee. 

Furthermore, our concerns about any proposal that targets one industry for the 
payment of a special tax in order to fund a specific program raise broader questions 
about appropriate legislative procedures. The Budget, Appropriations and Finance 
Committees, as well as the procedures of the Senate and the Congress that specifi- 
cally are designed to provide several levels of review befoe any program receives 
federal funding, will be bypassed if each authorizing committee is permitted to 
create a new fee" on an area of activity within its jurisdiction and tnen dedicate 
the proceeds of that fee to another program. If S. 1935 is enacted, what would pre- 
vent, for example, the Agriculture Committee from imposing a "fee" ostensibly for 
the privilE^ of using the meat inspection program, but which ir "" "■ 
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pound of beef sold at supermarkets, in order to fimd a new agricultural marketing 
or research program? lliere appears to be no difference between these two situa- 
tions, and neither takes into account necessary procedural and budgeting steps built 
into the legislative process. 

CONCLUSION 

NAB strongly opposes S. 1935. We hope the Subconunittee will reject this bill, and 
instead seek other methods of funding public broadcasting that remain true to 
public broadcasting's roots, that maintain the structure of commercial broadcasting 
that has served the public well, and that comport with proper tax policy and proce- 
dure. 

NAB stands willing to assist the Subcommittee in developing mich alternatives. 

Senator Inouye. I would like to change the procedure slightly at 
this stage and call on Senator Packwood. 

Senator Packwood. The Chairman is very kind. I have got to go 
to a 2:30 meeting with lots of constituents, and I had two or three 
questions I wanted to ask Mr. Fritts, and I cannot stay for the rest 
and I apoli%ize to you, gentlemen. 

One, Mr. Fritts, is there any signiflcEuit tax levy or fee that the 
National Association of Broadcasters would be prepared to accept 
on commerciftl broadcasters? 

Mr. Faitts. I think certainly we would be happy to talk about 
various options, number one. 

Number two, I think there is some latitude for discussion, Euid 
certainly some opportunity that we would be willing to pay our fair 
shiire. 

We proposed, for instance, one mechanism for funding similar to 
what the Carnegie Commission had pointed out in 1967. A receiver 
tax or fee, if you want to call it that, could be levied E^ainst the 
various television and radio sets which are distributed. 

We also would be happy to pay our fair share of taxes on the 
broadcast equipment which we buy. Now, in a new era of high-defi- 
nition television, we have looked at some figures which represent 
huge, huge sums of money that broEidcasters will have to spend to 
devielop high-definition television within their own station. Some- 
thing on the order of $3 million per station. 

We would be happy to pay our fair share of taxes on that. 

Senator Packwood. Would you do me a favor and get me the es- 
timates that you have on the transmitters? 

And I am well aware of the high-definition television expenses 
that are coming, they are extraordinary, and I am eissuming we are 
going to move into it. Get me an idea of how much money this par- 
ticular idea would raise. The transmitter part of it, not the receiver 
part. I do not mind having the receiver part, but separate the two. 

Last question, what is your best estimate of the dollar value of 
transfers of commercial stations for the most recent years, and do 
you know the corresponding numbers for cable systems? 

Mr. Fritts. I do have those figures. Senator Packwood. The 
broadcasting industry trading in calendar year 1987 was $7.5 bil- 
lion. The preceding year it was $6.1 billion. 

As I heard Mr. Kadlec's report, that apparently is trailing down- 
ward now. I think we reached a peetk as a number of entities 
sought to take advEintfige of the tax laws, and sell their properties 
before the new capital gziins changes. 
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Cable transactions conversely are very close to that. Cable trans- 
actions last year amounted to $6 billion in total transfers, and the 
year before were $5 billion. I^e estimates are that that is trending 
upward as opposed to downward. 

Senator Packwood. Thank you, Mr. Fritts. Thank you, Mr. 
Chairman. As usual, you are quite generous, and I appreciate it 

Senator Inouye. Mr. Sherwin? 

STATEMENT OF RICHARD SHERWIN, CHIEF OPERATING ENGI- 
NEER, GRAPHIC SCANNING CORP., ON BEHALF OF TELOCATOR 
NETWORK OF AMERICA 

Mr. Sherwin. Mr. Chairman, thank you for this opportunity to 
appear before you this afternoon. 

My name is Dick Sherwin, I am the Chief Operating Officer of 
Graphic Scanning Corporation. Graphic has been in the md[>ile 
communications business for 15 yetu-s, and today provides md[>ile 
communications services to more than 300,000 customers in 24 
states across the country. I did not wtmt the New Jersey comment 
to stand. 

I am appearing before you today on behalf of Telocator Network 
of America, the 40-year old national trade eissociation representing 
the mobile telecommunications industry, in my capacity as a 
member of its board of directors. 

Telocator has more than 650 members, includii^ nearly 40 cellu- 
lar telephone companies ranging from operators of multiple sys- 
tems to providers of paging and conventional radio telephone serv- 
ice serving well over 10 million subscribers in this country. 

With all due respect, Mr. Chairman, Telocator opposes enact 
ment of the Communications Transfer Fee Act of 1988. I would like 
to explain some of the reasons for our opposition. 

It is often said that communications is the central nervous 
system of our country. If so, then to borrow an analogy from Chair- 
man Patrick, mobile communications services are its legs. 

Communications provides the means by which we do business, 
defend ourselves, and obtain help and assistance. The availability 
of mobile communications enables us to do all of these things, but 
aw^ from the home or the office. 

Mobile communications is a productivity tool. The efficiencies in- 
herent in communicating by radio translate directly into cost re- 
ductions for the businesses using it. The mobile communications in- 
dustry also provides the lifeline when landline facilities fail, or for 
example when doctors must be summoned for emergencies. 

And free of charge, the industry has taken it upon itself to pro- 
vide the Lifepage program in which organ donor recipients are no- 
tified of an available organ, so that they may use it quickly. 

To impose a new and an additional tax on the mobile communi- 
cations industry will unnecessarily increase the costs of the serv- 
ices these companies provide, forcing up the price of critical lifeline 
services, diminishing service quality, and reducing the value of 
mobile communications as a means of enhancing productivity. 

liie benefits that mobile communications already contribute to 
the economy and our society far outstrip the revenues that could 
be derived from the proposed transfer fee. For these reasons alone 
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Telocator must oppose the legislation before the subcommittee 
today. 

In the case of cellular, the transfer fee works a particular inequi- 
ty. When the Federal Communications Commission first estab- 
lished its cellular licensing process, it elected to define arbitrary 
market boundaries within which each cellular system would oper- 
ate, and to authorize systems on that basis. 

The cellular industry and the Commission have since found, how- 
ever, that there are significant efficiencies to be obtained by oper- 
ating certain individual systems on a region-wide basis. 

Wireline licensees were able to regionalize the provision of cellu- 
lar service almost from the time they completed construction, pri- 
miirily because they were able to obtain initial authorizations very 
easily in all of the contiguous cities where they provided basic tele- 
phone service. 

For non-wireline carriers, however, regionalization requires the 
sale or transfer of substantifil numbers of systems from their origi- 
nal licensees to those firms with the resources and especially the 
commitment to build area-wide systems. 

The proposed transfer fee will impose an additional and signifi- 
cant cost on this process, preventing the non-wireline companies 
^m leading the industry in keepii^ the price of high-quality serv- 
ice at affordable levels, 

Telocator also believes that it is inequitable to saddle one group, 
the users of the electromagnetic spectrum, with the burden of sup- 
porting public broadcasting. Telocator strongly supports public 
broadcasting. Commensurate with the broad public benefits derived 
from that worthwhile endeavor, however, funding for public radio 
and television should come out of general revenues. 

If the committee concludes that a tax or a charge on radio licens- 
ees would serve the public interest, Telocator believes that all spec- 
trum licensees should be subject to such a tax. There should be no 
exemption. 

The argument by broadcasters that their unique service for the 
public is grounds for an exemption overlooks the fact that radio li- 
censees in every service are under the statutory mandate to serve 
the public interest, convenience, and necessity. 

As I discussed earlier, the services rendered by mobile communi- 
cations licensees to the public and to our nation's economy are 
every bit as critical, if not more so, than the services offered by 
broadcasters or any other users of the electromagnetic spectrum. 

Finally, there are those who propose that spectrum be awarded 
by an auction process. Telocator would respetfuUy dissent from 
such a proposal. Auctions would discourage participation by entre- 
preneurs and small businesses and by minorities who may find it 
difficult to obtain the necessary funding. 

For instance, many of Telocators' members are small business- 
men and women who now provide high quality services at extreme- 
ly affordable prices. They would not have been able to enter the 
business if they had had to compete with extremely deep pockets. 

In the end, the auction proposed suffers from the same basic 
defect as the transfer fee. It would establish a charge for a resource 
whose users already make a substantial contribution to the econo- 
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my through the services they provide and through the taxes that 
they already pay. 

Tiiank you eigain for this opportunity to share our views with 
you. I would be happy to answer any questions. 

[The statement follows:] 



Mr. Chairman, Members of the Subcommittee. Thank you for this opportunity to 
appear before you this morning. 

My name Is Richard Sherwin. I am the Chief Operating Officer of Graphic Scan- 
ning Corporation. Graphic Scanning has been in the mobile communications busi- 
ness for 15 years, and today provides mobile communications services to more than 
300,000 customers in 24 cities across the country. 

I am appearing before you today on behalf of Telocator Network of America, the 
national trade association representing the mobile telecommunications industry for 
the last 40 years, in my capacity as a member of Telocator's Board of Directors. Tel- 
ocator's more than 650 members include nearly 40 cellular telephone companies 
ranging from operators of multiple systems to licensees serving only a single 
market, and more than 250 providers of paging and conventional radio telephone 



With all due respect. Mr. Chairman. Telocator opposes enactment of the Commu- 
nications Transfer Fee Act of 1988. Let me explain the reasons for our opposition. 

It is often said that communications is the "central nervous system" of our coun- 
try. If so. then (to borrow an analogy from Chairman Patrick) mobile communica- 
tions services are the legs. Communications provides the means by which we do 
business, defend ourselves, and obtain help and assistance. The availability of 
mobile communications enables us to do all of these things away from home or 
office. The mobile communications industry also provides the lifeline when station- 
ary facilities fail or when doctors must be summoned for emergencies. 

Burdening the communications industry generally, and the mobile commu 
tions industry in particular, with what amounts to an additional significant tax 
could impede the growth and development of companies that provide critical serv- 
ices to the public and already make a substantial contribution to the U.S. economy. 

Mobile communications today is a $34 billion a year industry. Above and beyond 
this substantial direct contribution to the economy, however, mobile communica- 
tions services have contributed to the growth of other sectors of the economy by pro- 
viding the tools that enable the largest and the smallest firms to improve tneir e"" 
ciency and their productivity. 

M<»>ile communications is "leverage" technology. That means the efficiencies 
herent in communicating by radio translate directly into cost reductions for the 
business using it. For instance, the service sector {which makes up almost two-thirds 
of the nation's Gross National Product) depends increasingly upon mobile communi- 
cations to make better use of time and to stay in touch with customers and clients. 
Likewise, the transportation industry and public safety officials look to mobile com- 
munications services to serve the public most efficiently. 

The increasing importance of mobile communications is evident from the explo- 
sive growth in the number of mobile communications users. The number of pagers 
in use nationwide has grown from less than one million in 1979 to 7 million today. 
There were no cellular radio subscribers before 1984. Today there are more than 
one million, with one study projecting 10 million subscribers by 1990, In one survey, 
98% of cellular user respondents indicated that they use cellular in a business con- 
text. 

To impose a new tax on mobile communications companies will unnecessarily in- 
crease the costs of the services these companies provide, forcing up the price of criti- 
cal lifeline services and diminishing the value of mobile communications as a pro- 
ductivity tool. The benefits that mobile communications already contribute to the 
economy and our society far outstrip the revenues that could be derived from the 

KDposed transfer fee. For these reasons alone, Telocator must oppose the legislation 
fore the Subcommittee today. 

The transfer fee mechanism itself poses a number of other problems. Imposing a 
charge each time a license is transferred or assigned would result in inequitable ap- 
portionment. Some communications properties would be subject to double or triple 
. — .; — 1 1 — i„i.. ti 1 r .;_™ ti — g0j(j Q,. transferred, while 
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In the case of cellular, the transfer fee works a particular inequity. When the 
Commission first established its cellular licensing process, it elected to define arbi- 
trary market boundaries within which each cellular aystem would operate, and to 
authorize systems on that market4iy-market basis. This licensing process was de- 
signed to facilitate the smooth and rapid authorization of systems, while inherently 
assuming that each system could and would function as a stand-alone operation. 

The cellular industry and the Commission have since found, however, that there 
are significant efiiciencies to be obtained by operating certain individual systems on 
a regional basis.' Wireline licensees were able to re^onalize the provision of cellu- 
lar service almost from the time they began service because they were able to 
obtain initial authorizations in all of the contiguous cities where they provided basic 
telephone service. 

Now-wireline carriers are now in the process of buUding regional cellular systems, 
ao that they will be able to compete with wireline systems.' For non-wireline carri- 
ers, however, regionalization will require the sale or transfer of substantial numbers 
of systems from their original licensees to those firms with the resources and com- 
mitment to build area-wide systems. The proposed transfer fee will impose an addi- 
tional and significant cost on this process and will place the non-wireline companies 
at a serious competitive disadvantage, and will increase the costs of service to the 
public. 

Beyond the substantial additional costs, let me also note parenthetically that the 
mechanics of collecting the transfer fee proposed in the legislation will also impose 
a siKnificant burden on transfers and assignments. 

1^ staff working draft of April 15 proposes that transferors would have 10 days 
after closing a transfer to remit the transfer fee to the FCC. This is proper; collec- 
tion of charges prior to closing would require the FCC to refund moneys in cases 
where deals did not close. However, until the fee is paid, the Commission may only 
conditionally approve the transfer,' 

I would suggest that banks and other financial institutions supplying the funds 
for a transfer would be very reluctant to release the millions of dollars involved in 
many of these transactions on the basis of a "conditional" grant that can be re- 
voked—apparently at any time after the closing — if the Commission "has good cause 
to believe' that the consideration received for a communications property does not 
reflect its fair market value. 

Telocator also believes that it is ineouitabte to saddle one group— users of the 
electromagnetic spectrum — with the burden of supporting public broadcasting. 

Public broadcasting benefits the public generally, not just one s^ment of the 
public. Indeed, the Public Broadcasting Act states that the growth of public radio 
and television was "in the public interest" and furthered "the general welfare," As 
Congress observed when it expanded the public broadcasting program in 1978. non- 
commercial broadcasting is intended to deliver the broadest range of educational 
and cultural services to as many citizens of the United States as possible. 

Telocator strongly supports public broadcasting. Commensurate with the broad 
public benefits derived from that worthwhile endeavor, however, funding for public 
radio and television should come out of general revenues. 

If the Committee concludes that a tax or charge on radio licensees would serve 
the public interest. Telocator believes that all licensees should be subject to such a 
tas. There should be no exemptions. 

The argument by broadcasters that their "unique" service to the public is grounds 
for an exemption overlooks the fact that radio licensees in every service are under 
the statutory mandate to serve the "public interest, convenience, and necessity" in 
order to obtein their licenses intitallv and as a prerequisite for renewal. As I dis- 
cussed earlier, the services rendered by mobile communications licensees to the 
public and to our nation's economy are every bit as critical (if not more so) than the 
services offered by broadcasters or any other users of the electromagnetic spectrum. 

Finally, there are those who propose that spectrum be awarded by an auction 
process. Telocator would respectfully dissent from such a proposal. Auctions would 
favor those with pre-existing capital and discourage participation by entrepreneurs, 
small businesses, and minorities who may fmd it more difficult to obtain funding. 
Many of Telocator's members are small businessmen and businesswomen who pro- 



is recognized that the non-wireiinea will have to consolidate in order to 
h the wireline carriera. See, e.g., Madison Cellular Telephone Company, 
a. See also Telocalor Network of America, FCC 85-508 (rel. September 17, 1985). at U 19-20. 
* S, 1936, lOOth Cong., Zd Sesa. § SIgtG) (Staff Working Draft. April 15, 1988). 
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vide high-quality psging and mobile telephone service to their customers, but who 
would not have been able to enter the business if th^ had had to compete with 
deep pockets in an auction. Likewise, the fact of the cellular industry — with dozens 
of operators toda^— would have had a much different look if only the rich could 
have applied for licenses in 1982. 

In the end, the auction proposal auffers from the same basic defect as the transfer 
fee: it would establish a charge for a resource whose users already make a substan- 
tial contribution to the economy through the services they provide. For this reason, 
we would appose it. 

Thank you again for this opportunity to share our views with you. 1 would be 
happy to answer any questions you might have. 

Senator Inouye. Thank you very much, Mr, Sherwin. 
Mr. Huggins. 

STATEMENT OF CURLEY HUGGINS, MANAGER, HORRY 
TELEPHONE COOPERATIVE. INC. 

Mr. Huggins. Thank you, Mr. Chairman. It is indeed a pleasure, 
coming from the state of South Carolina, Senator HoUings' state, to 
appear before you today. 

My name is Curley Huggins and I am Manager of the Horry 
Telephone Cooperative in Conway, South Carolina. Mr. Chairmem, 
I submitted a detailed statement for the record and I would like to 
summarize that statement in my orsil comments. 

Senator Inouye. Pleeise do. 

Mr. Huggins. Today I am speeikii^ on the behalf of the National 
Telephone Cooperative Association, which is a trade association 
representing more than 450 small independent telephone systems 
who serve rural subscribers throughout America. 

Our cooperative is e^erly awaiting the FCC decision to begin li- 
censing in the rural service areas, so we can provide cellular phone 
service to our subscribers. 

We are opposed to the imposition of fees for the use of non-mass 
media spectrum for services such as cellular, paging, and land 
mobile radio. We are particularly opposed to the auction proposal 
and have actively resisted its adoption in the Congress and the 
FCC, for the following reasons, none of which, I might add, were 
addressed in Mr. Sikes' testimony earlier in the day. 

Auctions will not cure speculation. Initially, the FCC had pro- 
posed auctions as a way to eliminate speculation in licenses for 
non-wireline cellular service. The problem is not as serious as it 
was, since all the licenses to serve metropolitan areas have already 
been granted. 

The FCC is expected to start licensing the rural areas this 
summer suid complete this process within a year. Therefore, by the 
time legislation authorizing auctions is passed, the cellular licens- 
ing process is likely to be completed and the problem eliminated. 

In addition, the Commission has just taken action to curb specu- 
lation, so the need for corrective action is not as critical. 

Auctions could preclude small telcos from obtfiining radio li- 
censes. Small telephone companies are primary communications 
providers in their areas and are well suited to provide radio serv- 
ice. Under the current system of licensing, they compete on an 
equal plane with other potential licensees. 

If auctions are implemented, the lack of wealth of NTCA mem- 
bers compared to la^r, financially stronger compeuiies would put 
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them at a competitive disadvemtage and exclude them from the cel- 
lular licensing process. 

The auction proposal is discriminatory in that it only applies to 
one class of users of the spectrum, non-mass media spectrum users. 

Also, there is no speculation in wireline applications because 
they are restricted to telephone companies who have a proven 
record of providing telecommunications service. It is inequitable, 
therefore, to impose an auction on wireline applicants when all the 
speculation occurs on the non-wireline side. 

Auctions would also incre£ise the cost of implementing service for 
the auction winner. Licensees in more lucrative metropolitan areas 
were not subject to such costs. It would be unfair to impose higher 
fees on licensees in less viable rural areas. 

Finally, auctions do not satisfy the public interest standard for 
radio license assignment. The Communications Act identifies fac- 
tors which advEuice the public's interest and which the FCC must 
take into account when assigning radio licenses. 

None of these factors include the wealth of the applicant. Under 
the auction scheme, however, wealth would be the sole criterion to 
determine who obtains a license. 

In closing, we would urge Congress to reject the auction proposal 
because it is not in the public interest and prejudices the right of 
small telcos to continue to provide telecommunications service to 
their communities. Furthermore, we discourage the Congress and 
the FCC from imposing any other fees or requirements on RSA ap- 
plicants which could slow down the licensing process or make it 
more uneconomical to provide nirsil service. 

We would ask the Congress to encourage the FCC to issue all 
RSA licenses as rapidly as possible. 

Mr. Chairman, this concludes my remarks. 

[The statement follows:] 
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STATH^n OF CUraZY p. HUGGnC, JWWCER, HOREX TEIEHKHE OXPEEAnW 

Introduction 

Good morning Mr. Chairman and members of the subcommittee. My naine is 
Curley P. Huggins. I am the Manager of Hnrry Telephnne Cooperative in Conway, 
South Carolina, Today 1 am speaking on behalf of the National Telephone Coopera- 
tive Association (NTCA) which i5 a national trade association representing more 
than 150 small, independent telephone systems throughout rura America. Many of 
our members provide radio services, such as Ijnd mobile and paging, and are 
eagerly awaiting FCC authorization to provide cellular service in rural areas. 

of fees for use of the spectrum, particularly 



In 1986 the FCC proposed legislation authorizing the sale of non-mass media 
radio spectrum. In October, 1986 the House Energy and Cormerce Subcomittee on 
Telecomnunicatlons and Finance held a hearing on the issue but no further action 

The President's FY 1988 budget Included a plan to auction non-mass media 
spectrum. NTCA actively fought adoption of the plan. Congress rejected the 
auction proposal because it was not in the public interest, gave large companies 
an unfair advantage, and was not applied across the board to all users of the 

spectrum. 

The Administration's FY 1989 budget includes 1 proposal under Mhich the 
Federal Communications Conwission (FCC) would charge a fee to license holders of 
the non-mass media radio spectrum. It states that the fee would generate J250 
million per year in revenues beginning in 1990. It would apply to frequencies 
used by small telcos to provide cellular, land mobile radio and paging services. 
The Administration is expected to submit an auction-type plan to implement the 
fee collection. The proposal appears to he an extension of the Administration's 
efforts to reduce the deficit by selling federal assets. 

Auction Mill Hot Cure Speculation 

Initially, the FCC proposed the auction as a way to eliminate speculation 
1n licenses for non-mass media radio frequencies. The problem is not now as 
onerous as it was in 1986 because all of the licenses in the Metropolitan 
Service Areas (MSA's) have been granted. The FCC s expected to begin the RSA 
licensing process this summer and complete the process within the next year. 
Therefore, by the time legislation is passed authorizing Uie FCC to auction 
frequencies, the licensing process is likely to be completed and the problem 
eUninated. Additionally, the FCC has Just taken action to curb speculation so 
the need to correct is not as critical. 

Auction supporters argue that if auctions are implemented, the result will 
be that radio licenses will be put to their highest use and thereby eliminate 
the speculation in licenses, Hcwever, nothing in the auction proposal prevents 
a radio license buyer frcm reselling that license in the future. 
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The Administration's Auction Plan Is Discriminatory 

Ttie auction plan 1s also objectionable on the grounds that It discriminates 
against users of Just one small segment of the spectrum and exempts the largest 
users, the mass media services. Selling off the spectrum used by one group but 
not the other 1s unfair and Inequitable. 

The auction will also significantly Increase the cost of implementing 
service for the auction winner. This increase In cost was not paid by those irtio 
were awarded licenses In the more lucrative MSA's. Higher licensing fees In 
USA's will not only discourage Implementation of this modern teleconmjnl cations 
service in rural areas but also adversely affect rural development. 

Auctions Preclude Small Telcos from Obtalnlrio Radio Licenses 

Small telephone systems serving rura areas are primary comnuni cations 
providers Ifi the r area snd are well suited to provide radio-based services. 
Under the current sy tem of spectrum assignment they compete on an equal plane 
with all other potential licensees. The lack of wealth of NTCA telcos relative 
to larger coMpetIng entities, hI11 put them at a competitive disadvantage and 
exclude them frim the licensing process If auctions are Implemented. 

Auctioning spectrum would especially discriminate against those who seek to 
provide vital new teleconmunl cations services In the more rural parts of the 
country. Small telcos who wish to develop or expand radio service could be shut 
out of the licensing process. This is particularly unfair because rural systems 
are not "cream sklmners" or speculators. They have a long history of providing 
telecommunications services to areas previously unserved or underserved. 

If only the largest, wealthiest cooipanies are able to procure licenses they 
could have an Incentive to "warehouse* spectrum to prevent other companies from 
competing or extract monopoly "rents" for use of the spectrum by smaller 
entitles. This kind of marketplace behavior Is likely to increase the rates of 
subscribers, thus denying theirt the benefits of competition among a number of 
different providers. 

Auctions Do Hot Satisfy the Public Interest Standard for Radio License Asslqn - 

The FCC's mandate in assigning radio licenses is Identified in Sections 
301, 307 and 308 of the Act. These sections identify factors which advance the 
public's Interests and do not Include the wealth of a license applicant. Under 
the auction scheme proposed by the FCC, wealth is the determining factor In 
assigning radio licenses. 

The FCC Is obligated under | 151 of the Communications Act to promote the 
public's interest In telecommunications. Issuing licenses to the highest 
bidder, however. Is Inconsistent with this duty and minimizes the Coimlsslon's 
congressionally mandated role to regulate In the public interest. 

If an auction were allowed, the FCC would be less concerned with assuring 
that spectrum Is put to uses which best serve the public and less concerned with 
regulatory oversight. Checks and balances built into other licensing methods 



,1 Google 



would be lost in the auction proposal. For example, under the comparative 
hearing or lottery system, licenses can be challenged when an application i 
filed and again during the renewal period to make certain that the public 
Interest is protected. 

Further, NTCA believes auctions would I 
specific requirement that spectrum be asslgi 
Section 307(b) of the Act provides: 

...the Conmission shall make such distribution of 
licenses, frequencies, hours of operation, and of 
power among the several states and connunities as 
to provide a fair, efficient, and equitable distri- 
bution of radio service to each of same. 

The auction proposal fails to provide any mechanisms to ensure the "fair" 
and "equitable" distribution of radio service. Clearly, small companies are not 
equal competitors of larger, wealthier enterprises. 



lities 

NTCA also hopes that no fonn of spectrum fees are implemented. The FCC 
should move rapidly to issue all licenses in RSA's. Non-Hireline speculation 
Mill cease to be a problem once the licensing process has ended. The spectrin 
belongs to the public and those who seek to provide public service should not 
have to pay an unreasonable price to do so. 

Senator Inouye. Thank you very much, Mr. Huggins. 

Mr. Fritta, in your testimony you head a section by saying 
"broadcasters have unique public interest obligations attached to 
their licenses." We had this checked out by the staff £md, according 
to the staff, the following public interest obligations which were 
either imposed by law or by regulations have been either eliminat- 
ed or relaxed: 

The fairness doctrine, news and informational programming, 
commercial limits, children's programming; the multiple ownership 
rules have been relaxed from 7-7-7 to 12-12-12; the anti-traffick- 
ing rules, the postcard renewed, ascertainment and program logs 
for public inspeKrtion. 

And what remEuns as public interest obligation — equal time rule, 
the issues program list, and finally the emergency broadcast 
system is supposed to be voluntary. 

Mr. FHrrrs. Well, to take them in reverse order, they are still is- 
suing fines at the FCC if you do not have an emergency broadcast 
receiver which is operative. 

Two things, Mr. Chairman. One, I was struck by Mr. Henry's re- 
marks, which I think all of us are cognizant of: In lai^ part, it 
depends on which FCC is in office as to the way broadcasters are 
regulated. 

And number two, the Congress itself checked off on a number of 
those proposals in the era of regulation. 

I should point out that Mr. Friendly this morning attempted to 
equate airline schedules with radio or television deregulation to 
some extent. Broadcasters have never Eisked for deregulation like 
the banks, the truckers, the airlines. 
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We asked for some underbrush to be cleared away. We never 
asked for the removal of public interest responsibilities. 

Senator Inouye. None of these were requested by you? 

Mr, Fritts. Some of them were, yes, but not all of them. 

Senator Inouye. The fairness doctrine you did not equest? 

Mr. Fhttts. We did indeed. There are those on that list which we 
did. There are those which we did not, quite frankly. 

Senator Inouye. Children's programming? 

Mr. Fritts. I am not sure about children s programming. 

Senator Inouye. Commercial limits. 

Mr. FiUTTS. As a matter of fact, on commercial limits in chil- 
dren's pT<%ramming, I know we asked the Commission not to 
remove those, just the opposite of what they ultimately did. 

Senator Inouye, Are they enforcing emything? 

Mr. PErrrs. They are indeed. I understand that several stations 
were set for comparative renewal hearing in the past couple of 
weeks, which means that those stations will have to go through a 
long, arduous process to determine whether or not they maintain 
renewal of their licenses. 

Senator Inouye. Have any of them lost their licenses? 

Mr. Fhttts. Well, the RKO situation has been going under com- 
parative renewal for a number of years. Oftentimes sanctions are 
given, oftentimes short term renewals, to determine whether or not 
the station comes into compliance within a certain period of time. 

Senator Inouye. How would your members feel if the Congress 
eliminated the non-commercial limitations and all of the public sta- 
tions became conmiercisil? 

Mr. Frttts. Well, in a way they have. We have enhanced under- 
writing now as one of the sources of public broadcasting. 

Someone talked about the competitive factor between public and 
commercial broadcasting a moment ago. In reality, one or two per- 
centage points of audience in a mtyor market niakes a big differ- 
ence in the revenue of a broadcast station. 

In reality, broadcasters, both public and commercial, compete for 
talent. They compete for programming. Oftentimes the public sta- 
tion bids up the price of syndicated programming, which is normal- 
ly commercial broadcast fare. 

There are a number of ways that we compete. There are a 
number of ways we work together, and we are pleased to do that 
and we are certainly hopeful that we will be able to continue work- 
ing together. 

Senator Inouye. Is it in our nationiil interest to have a public 
broadcasting system? 

Mr. Frptts. I definitely think it is in our national interest. Public 
broadcasting serves a very important niche in our society. We have 
and do continue to support public broadcasting funding. 

I guess this hearing points out the debate over how it should be 
funded and the problems of funding public broadcasting. As I men- 
tioned earlier, only 16 percent of the funding comes from the Fed- 
eral government itself. So the public broEidcasting body generates a 
great deal of income through other sources as well. 

But we beheve public broadcasting serves a very important niche 
in today's society. And furthermore, this hearing, at least from my 
perspective, has pointed out the megor policy considerations with 
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which this Bubcommittee is faced when it begins to change the fun- 
damentals of the svstem as we know it. 

I am struck by tfiat as we go through this debate. 

Senator Inouye. Do you think it is in our public interest to re- 
quire public broadcasting companies to b^ for money the way they 
are doing now? 

Mr. Fritts. I presume you mean through their auctions and theii 
fundraising activities? 

Senator Inouye. That is right, sir. 

Mr. Fritts. As opposed to solicitation of advertisit^, enhanced 
advertising, and on that basis? 

I am not versed well enough in terms of their funding mecha- 
nisms to say whether they should be doing that or shouldn't be 
doing that. I do know that they have been immensely successful in 
most instances doing that. 

Senator Inouye. Do you believe that the spectrum belongs to the 
people? 

Mr. Fritts. That is an interesting question. I had the occasion 
during lunch to go back to the ofHce and I was rummagii^ through 
some papers. Senator Dill back in 1927, who authored the original 
Radio Act, said this: 

"The government does not own the frequencies, as we call them, 
or use the frequencies. It only possesses the right to r^^ulate the 
appftratus. We might declare that we all own channels, but we do 
not." 

And that was backed up in 1979 by a similar flnding by the Con- 
gressional Research Service: "We believe the fact that no person 
nor the government itself owns the frequencies or uses the frequen- 
cies is the clear intent of section 304 of the Communications Act of 
1934. It has never been judicially challenged. The law is clear that 
no property rights today exist." 

Senator Inouye. We have been tidvised that it presently costs ap- 
proximately a million dollars to construct a cellular system to 
serve 150,000 people. Is that correct? 

Mr. Sherwin. That is close. 

Senator Inouye. That is close? 

Mr. Sherwin. To serve 150,000 population, Mr. Chairman, as op- 
posed to subscribers. That system will not serve more than 10,000 
or 15,000 subscribers, my guess would be. 

Senator Inouye. And we have been also advised that that sized 

r'^em now sells on £ui average of approximately $70 per person or 
ut $10 million. Is that right? 

Mr. Sherwin. I think that size system for a 150,000 population, 
your number is high. 

Senator Inouye. What would be the correct number? 

Mr. Sherwin. I would say it varies. The latest prices that I have 
seen varied between $35 and $60 for that sized system, $35 and $60 
per pop for that sized system. 

Senator Inouye. So instead of $10 million, it could be between $5 
million and $8 million? 

Mr. Sherwin. Between $4 million and $8 million, yes. 

Senator Inouye. And you think the two percent tee would be an 
undue burden, if you are receiving four times or eight times the 
value of the facility? 
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Mr. Shehwin. Mr. ChairmEin, I think in that particular situation, 
if all members, all users of the spectrum, were to pay it, that might 
be acceptable. 

The point I was trying to make with that particular example w£is 
that because telephone companies, the people who use the wireline 
block, are essentially permitted to get the authorization so much 
more easily in contiguous segments of the marktplace, that those 
who are non-wireline carriers are subject to a particular disadvEin- 
tage in that they have to try to buy those particular systems con- 
tiguous to their own. 

And what that does is that tends to force the cost of the acquisi- 
tion to be higher, and therefore the service cost would be higher. 
And what that does is that tends to reduce the number of subscrib- 
ers that can afford the service, emd therefore that would reduce the 
revenue. 

And as that reduces the taxable revenue, it reduces the tax avail- 
able. 

Senator Inouyb. Would you support the transfer fee if the trust 
fund were eliminated? 

Mr. Shehwin. I think if the moneys went into general revenue, 
the answer is I think our constituents might do that. 

Senator Inouye. You would support that? 

Mr. Shebwin. Yes. 

Senator Inouye. But if it is going to go to public broadcastii^, 
you would be agsiinst it? 

Mr. Shebwin. If it were a trust fund. 

Senator Inouye. It is the same money. 

Mr. Sherwin. We believe — and maybe I should clarify. We be- 
lieve that the moneys for public broadcasting, which are necessary, 
should come from the general revenues. 

If the committee decides that it needs to levy a tax on users of 
the spectrum, it should be for all users. We would prefer to see 
other mechanisms for developing revenues which go into general 
revenue, other taxes which go into general revenue, which would 
be more equitable for our constituent and for our users. 

I believe that what we would rather see is not so much a propos- 
al in which those people who buy properties are forced to pass on 
costs of a transfer fee type of thing to the user, but rather to tax 
across the board, where all users of the spectrum might be taxed. 

That is one approach, a hypothetiCEtl approach which may work, 
but not to narrow it to just those people who are buying properties 
because they must provide area-wide services, as an example, and 
therefore those particular customers in that particular area wind 
up having to pay higher us£ige charges, whereas across the country 
it could be more equal by taxing evei^body on a periodic basis. 

Senator Inouye. When you presently sell your system, do you not 
have to pay fees all over the place? Attorney's fees, recording fees, 
and filing fees, and license fees? 

Mr. Shebwin. Mr. Chairmtm, with all due respect, we pay fees 
for eilmost everything that we do, and it does not mean — I mean, 
not just selling s^tems. We pay fees for appearing in front of Con- 
gressional committees. We pay fees for everything that we do. 

Senator Inouye. You mean you are paying fees to come before 
us? 
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Mr. Shebwin. When I say we pay fees, the Association pays a 
fee. All of our constituents pay fees for representation in front of 
the FCC on a dfdly basis for normal filings. 

We pay fees for regulation, state regulation. We have representa- 
tion in front of the states. 

Senator Inouye. If you pay all those fees, what about a little one 
for the little people here? 

Mr. Sheswin. We are just little people, Mr. Chairman. 

Senator Inouye. Mr. Fritta, would you be in favor of the transfer 
fee if there is no trust fund? 

Mr. Fritts. Mr. Chairman, we oppose the transfer fee, but we do 
not oppose the trust fund. That may be an empty well, I do not 
know, but we do not oppose different funding mechanisms for 
public broadcasting. We do think it should be broadly based smd 
not targeted toward a particular of user of the spectrum or particu- 
lar type industry, for diat matter. 

Senator Inouye. Mr. Hugging, what do you say? 

Mr. HuGGiNS. Mr. ChairmEin, the membership of NTCA would 
oppose the transfer fees based primarily on the fact that we are 
concerned about any charge, any fee that m^ht increase the cost 
of bringing cellular technology to rural areas across the country. 

I might add that if we had to choose, as I pointed out in my testi- 
mony, between auctions or the transfer fee, of course, we feel like 
the transfer fee would not affect as many of our members. 

Now, that is speaking personally on my behalf, but generically, 
NTCA would oppose any fee or any charge that may increase the 
cost of brir^ing cellular technol(^y again to rural areas of the 
country. 

Senator Inouye. During the year 1987, how many of your mem- 
bers went bankrupt? 

Mr. Hi^fgins. 

Mr. HuGGiNS. None. 

Senator Inouye. Mr. Fritts, anyone who went bankrupt? 

Mr. Fritts. Yes, there were. Let me ferret out the information 
here. Thirty-five AM stations were either in bankruptcy or finan- 
cial distress when ask, 15 FM stations, 18 AM./FM operations, 
seven television stations were btmkrupt or financiiilly distressed, 59 
additional stations were thought to be in trouble when they were 
sold. 

The average UHF independent station today is losing, according 
to the latest survey we have done, $1.4 million a year. 

Senator Inouye. That is out of how many people, how many 
members? 

Mr. Fritts. Out of a universe of slightly more them 1,000 com- 
mercial television stations and about 9,000 commercial radio sta- 
tions. 

Senator Inouye. Mr. Sherwin. 

Mr. Sherwin. 1 know of at least three personally. I do not know 
the statistics for the industry. 

Senator Inouye. Well, gentlemen, I thank you very much, and I 
apologize for having required you to come back this afternoon, but 
you have been extremely helpful, and this committee will stand in 
recess. 

[Whereupon, at 2:39 p.m., the subcommittee recessed subject to 
the call of the Chair.] 
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ADDITIONAL ARTICLES, LETTERS, AND STATEMENTS 

Statement op the Alliance for Faib CokiMUNiCAxiONS Licbnbing 



, . „.. o any pro- 

posal which would authorize the Federal Communications Commission to auction 
portionB of the electromagnetic spectrum. We continue to believe that the Adminis- 
tration's auction licensing proposal is contrary to the public interest. 

Electromagnetic spectrum is a scarce national resource. The Communications Act 
of 1934 gives the Federal Communications Commission jurisdiction to allocate and 
assign spectrum after a public interest determination has been made. A proposal to 
sell seiected portions of the spectrum to the highest bidder would radically alter 
long standing telecommunications poliiry. Furthermore, such a proposal equates the 
public interest with the ability of a particular entity to pay the highest price. 

This year, the issue of spectrum auction arose out of an Administration proposal 
to reduce the federal deficit. The Alliance Urmly believes a spectrum auction policy 
would have a n^ligible impact on the federal deficit but would have a far reaching 
effect on telecommunications users and services- 
Spectrum auctions would have a chilling effect on the development of new serv- 
ices and technolc^es because of the enormous risk and cost involved to entities bid- 
ding for a license. Furthermore, the burden of paying these increased costs would 
fall on communications users and would particularly hurt small and rural business 
customers. Clearly a proposal with such an e:ttensive impact on policy demands a 
thorough review by regulatory and legislative bodies. It should not be decided in a 
budgetary context alone. 

The Administration included a spectrum auction licensing proposal in its two pre- 
vious budgets. Leaders in both the House and the Senate have consistently ex- 
pressed reservations regarding the wisdom of auctioning off the public spectrum. 
Lest year when the Senate Commerce Committee examined revenue raising alterna- 
tives — including auctions— it is reported that not one vote could be found in favor of 
the auction proposal. 

The Alliance applauds the committee's rejection of the auction proposal last year. 
Further, we respectfully ui^ that the present system of assigning and transferring 
licenses be retained. 

Chicago, IL, April 25, 1988. 
Senator Daniel K. Inouve, 

Chairman, Subcommittee on Communications, 
Washington, DC. 

Deas Senator Inouye: I write to support the concept in S. 1935 of a modest fee to 
be collected from persons disposing of Broadcast permits or licenses, and placed in a 
trust fund for public broadcasting. 

For the record. I am a director of CBS and a past Chairman of PBS. The views 1 
express here are my own, and not those of these two organizations which believe in 
the First Amendment, even for their directors. 

My support is keyed to one fundamental consideration — the need of pubLc broad- 
casting for adequate and secure financing. That is, and has been, the major defect in 
the U.S. system. The Cam^e Report, preceding the 1967 Public Broadcasting Act, 
strongly urged such financing, based on a dedicated receiver tax. Unfortunately, 
Congress, while acting most commendably to establish the Corporation for Pubhc 
Broadcasting to provide needed structure for the public television system, failed to 
address the critical issue of financing. The matter of the Federal level has ever since 
been one of fluctuating authorizations and appropriations by the Congress. 

I recognize that there are other methods of financing public broadcasting, as the 
second Carnegie Report and other studies have made clear. But none has made 
progress. The transfer fee is not a perfect solution. The amount so obtained, while 
substantial, not only fluctuates from year to year but is obviously not. in and of 
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itself, sufficient. But it does Bignificantly addreaa, even if it does not solve, the prob- 

Basically, it is a worthwhile new beginning to the critical issue of providing stable 
loi^-t«rm financing for the system. It represents a return to the overall public in- 
terest of 8 portion of the value of the scarce privil^e— the license — granted lo tbe 
broadcaster. 

I make two other observations. There is no question about the need for stable, 
long-term funding. There is also no question about the need for increased fiinding. 
In 1986, the U.S. spent $4.70 per person on the public broadcastins system. Jantn 
spent $13.98, the TJK $24.79, and Canada $30.90. If one compares Federal contribo- 
tions, the comparative figures are $0.77 per person in the U.S., $13.98 in Japan, 
$24.52 in the UK, and $23.01 in Canada. We are simply not doii^ enough, in light (^ 
the extraordinary contribution of the system, to education, to culture, to minorities 
and to an informed electorate upon which out republic depends. 

Just think of one area — programming which not only entertains but educates our 
children — that is truly a window on the world. Think of programs like Sesame 
Street. Child by child, we build this nation. In the area of television where young 
children watch 30 hours a week, we must ensure that parents have available dioicw 
that assist the child to grow and to leam. 

Finally, all of us welcome the contribution that the new technolociee like cable 
TV, videocassettes, and video discs can make in these respects. But Miey are not a 
substitute for a healthy and growing public television system. They do not reach the 
over 90% of households covered by public television. Further, they are pay services, 
and thus are not available to all, especially the poorest families. 

1 have not studied and therefore do not address the details of the l^islation. 1 do 
wholeheartedly support the concept and spirit of the legislation, and 1 thank you 
and the Committee for asking for my opinion. 

Nkwton N. Minow, 



OPASTCO, 
Washington DC 20006, April 26, 1981 
Hon. Ernest F. Hollinos, 
U.S- Senate, Washington. DC. 

Dbas Senator Holungs: OPASTCO and Pond Branch Telephone Company. Inc., 
Gilbert, S.C, endorse the written comments submitted on behalf of the Alliance for 
Fair Communications Licensing. We do not think that auctions are a fair method 
for the allocation of the electromagnetic spectrum. At this time we see no need for a 
change in the method of assigning or transferring licenses. 

If auctions are adopted, small local exchange carriers will be effectively prevented 
from providing cellular service in their rural areas. Auctions wiU allow the lane 
companies with deep pockets to purchase R.S.A. Areas, thereby cornering the 
market and preventing small family owned companies and Rural Cooperatives from 
participating in cellular technology. As you have previously steted, auctions would 
open the door for wealthy foreign investors te acquire the right to provide cellular 
service to large portions of this country. This should be prevented. We have suppor^ 
ed and will continue to support your efforts to assure the citizens of this country 
that there will be fair and equiteble allocation of the electromagnetic spectrum, 

1 regret that prior commitments prevent me from being in attendance of the April 
27, 1988 hearing. Please let me know how I may be of assistance to your efforts in 
the future. 

Sincerely yours, 

N. BVEHKITKE KnEBCE, 

PrmidenL 



NAME, 
April S7, 1988. 
Dear Senator Holuncb: The National Association of Media Brokers is the pro- 
fessional organization of the media brokerage industry. NAMB opposes S. 1935, the 
Communications Transfer Fee Act of 1987. 

We understand that during Senate consideration of similar legislation last year, 
at least one trade publication published reports based on interviews with several 
media brokeis that the l^islation would have no impact upon buying and selling 
broadcast properties. Since that time, NAMB has had the opportunity to hilly cob- 
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fdiier the impact of this legislstioD, and our poeitioa is that the transfer fee would 
have a significant and harmful impact on etatian transfere. Therefore, we must 
^pose this bill, and we respectfully request that this letter be included in the hear- 
ing record on S. 1935. 

We understand that the staff draft of S. 1935 has revised the transfer fee provi- 
sions, which now would range from 2% to 4% of the fair market value of a transfiBr. 
This fee appears to be nothing more than a sales tax. As such, it would be imposed 
in addition to the taxes already paid on such transfers at the federal, state and local 
level. It inevitably will inhibit the efticient operation of the marlcetplace in these 
transfers. 

This transfer tax will impose special burdens on transfers of properties that have 
been only marginally profi^ble, or which in fact have been losing money. For exam- 
ple, many AM radio stations have been operating under severe Hnancial conditions 
for years. When such stations have been transferred, many operators have sold 
their facilities at little or no profit, or even at prices lower than the original pur- 
chase price. The addition of a 2% or 4% tax on struggling stations would only exac- 
erbate the financial pressures under which they operate. 

In conclusion, the transfer tax imposed by S. 1935 would place additional discrimi- 
natory burdens on sellers and buyera of broadcast properties, and would negatively 
impact upon the economic forces that now help insure that broadcast properties are 
operated by those best able to serve their local communities. NAMB appreciates 
your consideration of our views. 
Sincerely. 

BOBBRT O. MaHLHAN. 
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Tta purpiHB □£ tMs lattar Is to prooont Eoc the racmd -Hie vieuB of ftnBst 
Industries TaleccmuiLoatlcris (PIT) TeganJIng Uie ttnmmlcatlaia Transfer Fee Bet 
^ 19g7 IS.1935). S.1935 la a Bill tiial:. If mtaptiad, would amend tlie 
CtmwilcatlOTe Act of 193J to prcvldB for -Ub iiiiumiimt and collectlcn of a fee 
" " ' ' ■ ■ B and tliH establlrfiBant of a fund for public 

~T dcpoid heaully 4)on ttia uae of land mahile 
, ttie trai»fec fee concept included in s.1935 is 
r of direct Intaraet and ansoLn. 

By WBjr of bedqjToml. FIT Is ttia natli:]nal orgBnlzBtlcn of radio uasis llceneed In 
ttia RsEst PiolJctB Radio Saivlce. FOr forty yeais FIT has been recognized by the 
PCC as the frequency coatdlnatlrg connlttea for Ote faceat Products Radio Sarvlos. 
Haitiers of FIT range fron large ixcpocetlons doing buslneee en a natlcnal level to 
Individual Icggere oigaged In local activity cnly. FIT has nore thai 2,000 

In Ua cnmiBita that follow, FIT will be addressing the vectrvB aspects of S.1935 
only, in dslng so, FIT will reiterate additionally Its objectlone to ths uae of 
qiectruo auctions elnce ttiat eubject has been revived t hr ou^ its ^sctzm 
AgsignosrstB Infarcvements Act of 1988 urdarstood aa tnlng pn^med by tlw 
MdnlnlHtratlcn as an altemaClvB to the tzansfBr ffla cac^t. FIT Is chagrined 
not oily that Ou Adalnlstratlcn has sacn fit to prc^iaBB the af uL - a n m tloned Act, 
but also that the aictlcnliig involvod Is limited to nan-hroadcast UHF qiectruB. 

FIT urgee ttie Onmlttas, thcouc^ you, Mr. Oialnnai, to bear in ndnd Itie eesentlel 
and vital ise of land nEhllB radio to usbtb In tts foreat UAiatrlea. Host of ttaa 
are snail buaineaa parsm with limited capital nsourcee. Aa aeen by FIT, ttie 
Adalnlstratlan {EDposal, althou^i described as a taat. Is a lilcely 'stalking 
borsa' for tlie concept of using ajctim as a tool in ^lectruii manageoant. FIT 1b 
clearly aril unalteretoly ctmaiud to such a oLim^t because radios are needed and 
relied ipn by loggers and others In the Rireat Products Radio Servloe and their 
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availability Eduuld rot be ccntlgent upai hlddlng Buasssfully at an euctlcn. 
logging actlvltlea acs generally In remntB Kid naaitaljicua Breas where radio 
ocnn^inlcatlcris are tJie only BetJi^ of oomviicatlciia svallable to ttie conduct of 
tliOBe ectivitlee. Ihere are no tslc(ticne lii»s In nest aieas of legging activity. 

Safety end eoergency commlcatlone are of atpnl f leant inpjrtaioB 
kiKMi for its hazards to peracnnel and yiuijaiLy, as uell as Iji 
fccrostB £iuii t±» r a vagas of fli<Q. 

Ilia fdragslng needs are gamine aid tfieuld not be JecpanUzed nerely becauae scrb 
ottisr party la willing to hid high encuc^ at a Fedaral COnnunlcatlons COimleslen 
^xaiaarad austim to got ttia llcemaa. Suili a piioe rimild nst be put on safety 
and anergaicy ixiiiiuiicatiana if for no cither reBscii than ttia public Interest would 
be ill-aerved. 

ITie revenue figures asscclatsd ultli tlie MBlnlatratien'B revised spectrun fee 
pnifioeal are ccnsidared ^leculatlve at best by FIT. Hie Oamlttee le urged to be 
Ecaresighted and loch beycnd t}ie 'test' being prcpoaed. llie besic point le that 
the ccncept of auctions Is Itself funSanentally flawed. Ihe ineafc er shlp of FIT is 
constituted of active usere of land acfcdle radio very krouledgeeble of the radio 
plectrum en which ttiey depend. Hltliout going into great detail, FIT would list 
-Hb fOlloHlng ae being snong the e tocU ca U nga of ualng auctions In the radio 

(3) miees ftfplled 10 All Ueera of Radio RMquenclee Biuallv. ■pie 
Qjcirt la »ifalr . Past dlacii^cn en the uo* of 8u:±lana and ncH 
tlw Adnlnlstratlm 'teet' prcpcsal, ejiappta Uie tonadiastlng 
Industry — Uis very one that profits tha noet from access to Qie 

be extended to all users of radio and Uie concept dccKBd 
entirely, oOierwlss It Eimuld afply to all If it is to be vk^x^. 

(b) Term "ttiessltyied Spectrun ttily ' Is mdeflned. ftcpcnents of 

ojctlais hsue nalntalned in the pest and tha ftdnlnt stratien • s 
pi -ciieB o d tsst would be ueed only for 'tnasslgned ^ectruD' but 
nx^BTs Is that term defined. Etedlo tsleccmajnlcstlcns is a 
dynanlc tedxiolagy with neu dasl^is p emit tting "narrxw banding" 
Sid "diannel q^Uttilng" . Is lis now t^jucLLua resultiiig liuii 
teidiuloglcal advancse "uiBBBlgned HJaLiLu m"? Is the ra-uaa of a 
frequency band. I.e.. a lloaiae axplies without raiBHBl, 



Ho ProulBlcn Rg Mag reieoammlcatlcn B Taehnolepy . UMar an 
auction omcept. how can eqpacdMentars, reeearthere, and planners 
go f cg w ard with slvencaa In the tsleea«municaticne state-of-the~ 
art? Oextalnl; Ihosa Intecesta Etmuld not be expected to ccnjpete 
Hlth "deep pocket' intarasts. Of aven greater concam. It wuld 
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seen. Is the point that ttx»e tiv 'omi" ttie EteQuencioe abtained 
at auctlcns can ttwi dlctata ttBix- future use. stlfllrg new 
tectncilogy if tiiat sulta tJwlr pupusee. 

(dj " Deet) Backsts " InlmuuUi will Gat On Frequendee . ReganUees of 
arv a^Oansticxi offaied, an auction bj deflnltlcn sells Its 
pnxkict to ttB hkJiBBt biaasr . Ihsrofore. ojiLLai y to Hie Riet 
basic pmnlacs ifxn uhlch tl» use of radio has baen built In Uie 
U.S. and as pmrldad for in tlie OmmnlcatlCTK *et ^ 1934 . aocess 
to tlie ^Bctxun under the FCC iitivjual will nm go to Uia highest 
blOtor, I.e., to the 'Deep Podists' t^ille ttB aaall iser will be 
cbiled aocess to radio eesntlal to Urn safe and efficient 
operation of his business. 

Turning iww to the "Transfor fos" ocnoept eiindiad In S.1935, FIT Is strcngly 
opposed to It as well ■ niare Is no naad for a "trmsfar fea' frcD the stanc^iolnt 
of efficient msnagBiiait of the radio fraiyiBncy up a cLi: ™. It places a tan en 
owisis of radio atationa of vixtually all catagorlea to aifpcxt a tzust fund for 
pitillc broadcasting, fit uoild urge ttiat audi a burden nst be placed en the 
otnara of radio facilities by alngllng then out for payment of a "Itan sfe r fea' . 

ihe Federal Ccnnuiicatlons Camlsslon. pursuent to ths OjmLnlcatltn »ct of 1934 , 
has carried out adnlrably cnnr nerv years Its responsibilities vlth regard to the 
BssiTment an] transfer of llcensss. injecting a 'tranefec fee' ocntributes 
noQilng to eeslng the burden to oMiers and the Oairnlsslon in a ststlcn asslgnmait 
cor transfer situation. It unjustifiably adds an sj^tenae to eupp or t acni B ttilng 
totally unrelated to the pcoceeeee of the Ctmnleslcn. Leetly, It violates the 
hl^ EElnclples tt ^ t t the Federal Qxnijnlcatlcrs CCimlsslon tfsuld act in tt» 
pJiHe Interest, ccnuenience, end nsoeeslty establldnd by the Ongrees whoi It 
abpbad am Oannmicatim tat ^ 1934 . Baaed en those prlislples tte Uilted 
States has deuolcfied a si^jvb radio odmunicaticns system over the yearn alnoe the 
COiwilcatlone Act ^ 1934 was edsptsd. Use of radio frequencies ai the basis of 
ths ccnoqit of public inteorest. ccnvenlence and necessity has eerved our cxuntry 
veil. Bepladng that ocncept, with an auction of 'Ttmsfsr fee" coic^it at this 
Jkncture csi cnly \Midsniilne the pidilic's fundazsntal rl^it of access to the radio 



Ha "■•"""■<«' by urging en bdialf of FTT's oentierdilp that the CCmnlttss and the 
congress actively cffsse aid vote agalnet the lae of auctlone or ar^ varsion 
thereof that relate a merketlng approach Including a "TcansEsr fee" for access to 
the radio frequency efBCtnm. If the QDngress ^culd, deqiite cur plea to y^m, 
proceed with enacting leglslaticn ts permit auctlcns. "TracBfor Fees", or aone 
other maiket flnuoadi tr> UcoBing use of the i^juuliiiD. our final view is that the 
ccncep t be ifiplied equally h^ all ueers of the qBcbuB. 

IB this Slbject 



very sincerely ^cuis, 

rencsT BcusTsi^ •i^L£cavum.cxTKtE 
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the bill, held April 27, 198S 
compoeed of most of the major 
operating in the United states and, as 
representative and agent of these railr 
regulatory and legislative matters of c 
industry as a whole, 

natters is compelling. Railroads opera 

rights-of-way, stretching aecoas vast distances enconpaa 

the safe and efficient operation of rolling stock on t 
rigidly designed pathways and are also essential to si 
railroad yard and terminal areas. This direct relatii 
between land mobile communications and the safety of ] 
property dictates that the railroads be assured not bI 

radio fieguencies, but access to those freqi 

best suited to their needs. 
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■ fee 



inagement process. At the outset 
underscore its continued belief that a competitive 
I preferable to government regulation, uowever , 
1 of the finite nature of the radio frequency spectrum and 
;-reaching public interest in the use of that spectrura, 

I the exclusive use of auctions for spectrum manage- 
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AKB has opposed the use of auetloi 
being ill-advised and not in the public Inl 
Co maintain such opposition. Conpaced to i 
of tranater fees would be preferable if th* 
choice. However, AKR questions strongly tl 
desirability of imposing transfer fees on I 



AS seen by AAR, the latest proposal to inpose feeE on 
insfer of apeotrum licenses, 5. 1935, really amounts to a 

:und supporting public broadcasting. AAR does not questlo 
■ds or the merits of public broadcasting, ilowewer, AAR 
lestion, as a matter of principle, the application of a 
IK} on one segment of our society to support another 
: in the same general field [ir ' ' 
0. Rather Chan a transfer tai 
If public broadcasting is wort 
It of the general revenues rail 



license to another. At the time the processing fee legislation 
was enacted, AAR did not oppose it and even supported the FCC in 

those fees. The present fee enhances the radio communication 
licensing process and applicants receive a useful service froo 
the FCC in return for their fee payment. The additional fee, 

spectrum management and does not add new resources for the pcc 
to better perform Its Inportant role. 

In conclusion, AAR urges the CommlCCee and the congress 
to oppose the use of auctions or any similar approach as the 
primary tool in the PCC spectrum management process. Even the 
limited use of auctions, as proposed by the Assistant Secretary 
of commerce during the recent hearing, should be opposed as bad 
public policy. Likewise, the imposition of a transfer fee, as 
proposed in S. 1935, should be rejected h 
not to improve spectrun management - 
efficient use of the valuable radio freguencle 
country. 
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Hay IS, 1988 



Th« Honorable Danisl Inouys 
United States Senate 

Senate Hart Office Building 
Hashington, D.C. 20510 



D.C. 200U 
(2021 429-5444 
TaWi; 360-aSS 



Dear Hr. Chairman: 

On April 27, during the CoBBuni cat ions Subcominittee hearing 
on 5. 1935, the Cowiuni cat ions Transfer Pee Act, you asked ne how 
many members of the broadcasting industry had gone bankrupt. I 
responded: 

"Thirty-five AM stations w«re eith«r in bankruptcy or 
financial distress sales, 15 FK stations, 18 AH/FM 
operations, seven television stations were bankrupt or 
financially distressed, 59 additional stations were thought 
to be in trouble when they were sold." 

This answer is incomplst*. It applies only to those 
stations that were transferred in 1985 through 1987. The 
statistics (or all stations show that many mote stations are 
bankrupt or losing money. For example, in addi.i^n to the 
transferred stations I noted, 20 independent television stations 
were under bankruptcy protection by the end of 1987 . Information 
on radio bankruptcies is *or* difficult to obtain. However, ws 
do know from our most recent survey that more than half of the 
fulltime AH radio stations surveyed lost money in 1986. Of these 
stations that lost money, half lost in excess of $111,000. 

As I notsd in my testimony, many television stations that 
are not in bankruptcy still face financial difficulties. In our 
most recent survey, nearly half of the independent stations 
surveyed lost in excess of $1 million. 

Thus, it is clear that Fred Friendly's assertion — "the 
average commercial station, the successful ones, and they are all 
successful, make 40 to 60 percent (profits)" — Is patently 
absurd. Support for this proposal should not be premised on the 
erroneous assumption that it would have but a minor iapact on 
broadcasters, all of whoa are making aoney hand over fist. 
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Hr. Frlsndly niade one other remark to which I also would 
like to respond. He stated, in reference to the transfer fee and 
trust fund proposal of S. 1935, that "I hope nobody ever says 
that there is anything in the First Amendment that would pr«v«iit 
this kind of arrangeaent from being made." 

The fact is that adoption of this proposal would have 
serious First Amendment and Fifth Amendment iaplications, which 
the subcommittee should consider. This transfer tax would alngXt 
out electronic communications media, in particular the broadcaBfe 
■edia, froa all other media. This differential treatment of thm 
electronic communications media is presumptively unconstitutional 
unless it can be shown that there is a compelling govemnental 
interest which otherwise cannot be achieved. 

The record clearly demonstrates that this is not the cas«, 
as alternative means of funding public broadcasting are 
available. These constitutional issues are even nore clearly 
drawn, if that can be, because of the additional tax placed on 
transfers of stations held less than three years. See Arkansaa 

Writers' Project. Inc. v. Raaland . 481 U.S. , 95 L.Ed. id 209 

(1937); Minneapolis Star and Tribune Co. v. Hinneaota 
comaisslcner of R«vnu«. 460 U.S. 575, 75 L.Ed, 2d 295 £1983). 

On behalf of HAB, I appreciate your consideration of thasa 
clarifications, and I respectfully request that you include tha 
text of this letter in the hearing record on 5. 193S. 
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